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The general principles 

which should ever con- 

trol the lawyer in the prac- 

tice of the legal profession are 

clearly set forth in the following 

oath of admission to the Bar, which 

the lawyer is sworn on admission to 
obey and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United 
States and the Constitution of the State of Florida; 


“I will maintain the respect due to courts of jus- 
tice and judicial officers; 


“| will not counsel or maintain any suit or pro- 
ceedings which shall appear to me to be unjust, 
nor any defense except such as | believe to be 
honestly debatable under the law of the land; 


“| will employ for the purpose of maintaining 
the causes confided to me such means only as 
are consistent with truth and honor, and will never 
seek to misiead the judge or jury by any artifice or 
false statement of fact or law; 


“| will maintain the confidence and preserve 
inviolate the secrets of my clients, and will accept 
no compensation in connection with their business 
except from them or with their knowledge and 
approval: 


“| will abstain from all offensive personality and 
advance no fact prejudicial to the honor or repu- 
tation of a party or witness, unless required by the 
justice of the cause with which | am charged; 


“| will never reject, from any consideration per- 
sonal to myself, the cause of the defenseless or 
oppressed, or delay anyone’s cause for lucre or 
malice. So help me God.” 
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PRESIDENT S PAGE 


by Francisco R. Angones 


Giving More Than Thanks 


hanksgiving is the time we 
set aside to consider our 
blessings as a nation and 
as individuals, to count the 
blessings within our communities, our 
families and ourselves. It has become 
a favorite holiday in the United States 
because of its emphasis on gratitude 
and on sharing, and because it’s not 
as affected by the consumerism that 
marks most of our other celebrations. 

For me, personally, Thanksgiving 
means giving thanks for the freedom 
and opportunities that this country 
has afforded my family and me. It is 
an occasion to tell God how grateful 
I am for all these personal blessings 
and for the blessings bestowed on our 
country and on our profession. 

There have been thanksgivings 
since the beginnings of history as 
humans gave thanks to their gods 
for the harvests of the land. Native 
Americans held these celebrations 
hundreds of years before they were 
giving participants in what we call 
the “first” Thanksgiving in 1621; the 
survival skills they taught the Pilgrims 
were what enabled the Plymouth com- 
munity to endure and prosper. 

St. Augustine, Florida, has the 
honor of having celebrated the first 
European-style thanksgiving feast in 
1565, the same year it was founded by 
the Spaniard Pedro Martinez de Aviles. 
Martinez de Aviles held a thanksgiving 
ceremony in this, the first permanent 
European settlement in the United 
States, and both Native Americans and 
the Spanish were present. 

In 1777, the Continental Congress 
issued the first official Thanksgiving 
proclamation, and after the founding of 
the United States, various presidents 
issued similar public statements. It 
was President Lincoln who finally 
declared Thanksgiving a national 
holiday at a time when the country 


was immersed in the Civil War. 

In the Thanksgiving proclamation, 
President Lincoln enumerated the 
many blessings bestowed on the Unit- 
ed States and in particular referred to 
the observance of law and order: “In 
the midst of a civil war of unequaled 
magnitude and severity ... order has 
been maintained, the laws have been 
respected and obeyed, and harmony 
has prevailed everywhere except in 
the theatre of military conflict....” 

That President Lincoln declared 
this respect for the law as a particular 
blessing speaks to us as lawyers com- 
mitted to uphold this law. And if we 
look back to earlier Thanksgivings, we 
see that all of them not only included 
gratitude as a main component, but 
that laws guaranteeiag peace, at least 
temporarily, had to be appreciated and 
observed for such a thanksgiving to 
take place. 

In his proclamation, President 
Lincoln went on to say that besides 
thanking God for “singular deliver- 
ances and blessings” special attention 
should be paid to “all those who have 
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become widows, orphans, mourners or 
sufferers in the lamentable civil strife.” 
This addresses us as lawyers entrusted 
with defending the rights of our fellow 
citizens, and specifically the rights of 
those less fortunate and in need. 

We, as members of The Florida Bar, 
have many Thanksgiving stories to 
tell. We come from many different 
countries, have diverse backgrounds, 
have dissimilar personal situations, 
and practice a variety of specialties. But 
we share the love of our profession, our 
devotion to the law, and our dedication 
to it for the good of our country, our com- 
munities, and fellow Americans. Our 
country’s Thanksgivings have become 
increasingly inclusive, comprising all 
that are part of this great nation. It 
is our obligation as lawyers to extend 
this inclusiveness to all, without regard 
for differences in ethnicity, race, sex, 
religion, and any others. 

This Thanksgiving 2007, what can 
we as lawyers do to reciprocate, in 
gratitude, for the much that we have 
been given? There are ample opportu- 
nities to utilize our unique talents and 
legal skills for the benefit of the less 
fortunate, such as by serving in the 
Guardian ad Litem program, by giving 
of our time to a local bar association pro 
bono project, joining the Justice Teach- 
ing initiative, assisting our local legal 
aid societies, mentoring a law student, 
and countless other activities. 

In the spirit of Thanksgiving con- 
sider giving more than thanks this 
year and contribute your talents and 
time within your communities to those 
who need legal assistance: For of those 
to much is given, much is required. God 


bless you. 
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“Our Federalism”’ 
THE YOUNGER ABSTENTION 


DOCTRINE AND ITS COMPANIONS 


by Beth Shankle Anderson 


n the United States, our legal system incorporates 

two parallel judicial processes, consisting of a federal 

and a state court system — each state having its 

own separate structure. Since 1941, there has been 
significant recognition of circumstances under which a 
federal court may decline to proceed though it has jurisdic- 
tion under the Constitution and federal statutes.' These 
circumstances give rise to what is commonly referred to as 
the “abstention doctrine,” which “prohibits a federal court 
from deciding a case within its jurisdiction so that a state 
court can resolute some or all of the dispute.”* The purpose 
of this doctrine is to “preserve the balance between state 
and federal sovereignty.”’ This balance between state and 
federal courts is often referred to as federalism or comity, 
and the cases involving federal court abstention embody 
complex considerations designed to avoid friction between 
federal and state courts.‘ 

Although a plethora of criticism exists, the abstention 
doctrines are essential to our parallel court systems in 
those cases where the interests of the states outweigh 
federal adjudication of those interests.° This article seeks 
to explore the various abstention doctrines and their ap- 
plication, expansion, and curtailment. 


The Younger Abstention Doctrine 

The Younger abstention doctrine has its roots in the 
concept of “Our Federalism” which grew out of the case 
of Younger v. Harris, 401 U.S. 37 (1971). This doctrine in- 
structs federal courts to refrain from hearing constitutional 
challenges to state action when federal action would be 
regarded as an improper intrusion on the state’s author- 
ity to enforce its laws in its own courts.° The abstention 
doctrine derives from the longstanding concepts of comity 
and federalism. The coexistence of state and federal powers 


embodies a system in which there must be respect by both 
sovereigns to protect the other’s legitimate interests.’ Jus- 
tice Black emphasized that while the federal government 
may be anxious to protect federal rights and interests, it 
must “always endeavor to do so in ways that will not unduly 
interfere with the legitimate activities of the [s]tates.”* This 
gave rise to the concept of “Our Federalism” which, the 
Supreme Court explained, “does not mean blind deference 
to ‘[s]tates’ [rlights, anymore than it means centralization 
of control over every important issue in our [national 
[glovernment and its courts.” 

In Younger, Harris, an advocate for communism, was 
indicted in a California state court and charged with viola- 
tion of the California Criminal Syndicalism Act. He filed a 
complaint in the district court seeking an order to enjoin 
Younger, the district attorney, from prosecuting him any 
further under the California statute. Harris alleged that 
the statute violated his right to free speech and press as 
guaranteed under the First and 14th amendments." The 
district court agreed, and held that the California Criminal 
Syndicalism Act was “void for vagueness and overbredth 
in violation of the First and [14]th [almendments.”"' The 
court issued an injunction restraining Younger from further 
prosecuting Harris under the act.'? Younger then appealed 
the decision to the U.S. Supreme Court. 

The U.S. Supreme Court, in an opinion delivered by Jus- 
tice Black, reversed the decision of the district court and 
held that the federal relief sought by Harris was barred 
because of the “fundamental policy against federal inter- 
vention with state criminal proceedings.” The Court noted 
that Congress, since its early beginnings, had emphasized 
the importance of deference to state court proceedings, leav- 
ing them free from federal court interference, specifically 
citing the “Anti-Injunction Act.”!’ Justice Black maintained 
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that the primary sources for prohibit- 
ing federal intervention in state pros- 
ecutions were readily apparent in the 
“basic doctrine of equity jurisdiction” 
and comity, both of which comprise the 
notions found in “Our Federalism.” 

The Younger abstention doctrine 
derived from these longstanding 
concepts of comity and federalism, 
which are unique to this country. This 
foundation creates a federal judiciary 
without blind deference to the states 
or centralized control over each and 
every national issue. Younger ab- 
stention is distinguished from other 
abstention doctrines because it is 
based on considerations of comity and 
equity jurisprudence. A court sitting 
in equity should not interfere with the 
ongoing proceedings of state criminal 
prosecutions.'* The Younger court 
expressly noted that its decision was 
based on notions of comity and “Our 
Federalism,” not the Anti-Injunction 
Act.® 


Exceptions to the Younger 
Abstention Doctrine 

Younger implied that a federal 
court may act to enjoin a state court 
proceeding when certain extraordi- 
nary circumstances exist that involve 
traditional considerations of equity 
jurisprudence.’® Although these ex- 
ceptions are implicit in Younger, many 
scholars argue that these exceptions 
are virtually nonexistent in their 
application.'’ These three principal 
exceptions include bad faith and ha- 
rassment, patently unconstitutional 
statutes, and the lack of an adequate 
state forum.'® 

The bad faith and harassment ex- 
ception was specifically mentioned in 
the opinion as the kind of extraordi- 
nary circumstances that would justify 
federal intervention in the state pro- 
ceeding. If the state prosecution was 
brought in bad faith and used to ha- 
rass the criminal defendant, the Court 
stated that injunctive relief would be 
available. Generally, the Court has 
defined bad faith as prosecuting an in- 
dividual without a reasonable expec- 
tation of obtaining a valid conviction. 
The Court further defined the “bad 
faith and harassment” exception to in- 
clude “a combination of impermissible 
motive, multiple prosecutions, and 


There is nota 


single instance in 
which the Court has 
invoked the patently 


unconstitutional 
exception to justify 


federal intervention. 


improbability of success.”'® However, 
since the Younger decision, the Court 
has never invoked this exception to 
find that state action constituted a 
bad faith prosecution.” 

The second exception to Younger 
abstention is the patently unconsti- 
tutional exception. This exception is 
derived from Justice Black’s decla- 
ration that “there may, of course, be 
extraordinary circumstances in which 
the necessary irreparable injury can 
be shown even in the absence of the 
usual prerequisites of bad faith and 
harassment.””! To illustrate this 
point, Justice Black stated that “[i]t 
is of course conceivable that a stat- 
ute might be flagrantly and patently 
violative of express constitutional 
prohibitions in every clause, sentence 
and paragraph, and in whatever man- 
ner and against whomever an effort 
might be made to apply it.” However, 
this exception has proven to be al- 
most useless because it is difficult 
to contemplate a statute so wholly 
unconstitutional as to meet these 
requirements. Indeed, there is not a 
single instance in which the Court has 
invoked the patently unconstitutional 
exception to justify federal interven- 
tion.” 

Specifically, in Trainor v. Hernan- 
dez, 431 U.S. 434, 447 (1977), the 
Court found the statute at issue to 
be patently unconstitutional. The 
Court, however, declined to apply 
this exception to the case before it 
because the statute in question was 
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not unconstitutional “in every clause, 
sentence and paragraph.” Justice 
Stevens noted in his dissent that the 
patently unconstitutional exception 
would be “unavailable whenever a 
statute has a legitimate title, or a 
legitimate severability clause, or some 
other equally innocuous provision.” 
Accordingly, the Court’s interpreta- 
tion of this exception has completely 
voided it of any meaning and rendered 
it practically useless. 

The third exception to federal court 
abstention that derived from Younger 
is one premised on the “lack of an 
adequate state forum.” Unlike the 
other two exceptions, the Court has 
actually used this exception in prac- 
tice. In Gibson v. Berryhill, 411 US. 
564 (1973), for example, the Court 
found that federal intervention is ap- 
propriate under this exception if the 
state courts are biased and unable to 
be trusted on a particular issue. In 
Gibson, the Court found that a board 
of optometrists was incapable of fairly 
adjudicating a particular suit because 
every member had a financial stake in 
its outcome. 

The Court has been far more re- 
strictive in its holdings in other cases, 
especially ones involving the judiciary. 
In Middlesex County Ethics Comm. 
v. Garden State Bar Ass’n, 457 U.S. 
423, 435-37 (1982), the Court found 
that the state bar was an adequate 
forum for raising First Amendment 
objections to state bar disciplinary 
rules because nothing in the record 
indicated that the bar committee 
would have refused to hear a First 
Amendment challenge to its disci- 
plinary rules. Therefore, the Court 
declined to recognize that a Younger 
exception existed, instead finding that 
the state bar was adequate to address 
the First Amendment challenges. And, 
in Kugler v. Helfant, 421 U.S. 117, 
125-29 (1975), the Court found that 
the availability of recusal provisions 
in New Jersey courts substantially 
undermines any claim of bias sur- 
rounding the judiciary. Moreover, 
even when bias can be shown on the 
part of a judiciary, a litigant must 
also demonstrate that the bias is so 
systematic and pervasive that recusal 
provisions are either unavailable or 
ineffective.” 
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In sum, the opportunities to invoke 
a Younger exception are rare, and 
when opportunities do arise, these 
exceptions are very seldom used 
by the federal courts. The bad faith 
and harassment exception and the 
patently unconstitutional exception 
have never been invoked by the Court 
because the definitions of these excep- 
tions have been so narrowly construed 
as to exclude almost every imagin- 
able scenario. Therefore, the Younger 
exceptions have rendered themselves 
practically useless. 


Expansion of the Younger 
Abstention Doctrine 

The Younger abstention doctrine 
mandates that federal courts must 
abstain from hearing cases involving 
federal issues already being litigated 
in state forums. In its original version, 
the doctrine only applied when the 
federal courts were asked to intervene 
on federal issues in cases already be- 
ing litigated in an ongoing state crimi- 
nal proceeding. However, the doctrine 
quickly expanded to further limit a 
litigant’s access to federal courts. 

The facts of Samuels v. Mackell, 
401 U.S. 66 (1971), were similar to 
Younger and was in fact decided by 
the Court on the same day. Again, 
Justice Black delivered the opinion 
which was based on similar policy 
considerations as those emphasized 
in Younger. The Younger abstention 
doctrine was immediately expanded 
to include federal declaratory relief 
that interferes with state prosecu- 
tions. The Court explained that a de- 
claratory judgment may “result in 
precisely the same interference with, 
and disruption of, state proceedings 
that the long-standing policy limiting 
injunctions seeks to avoid.””’ 

In 1975, the Court extended the 
Younger abstention doctrine to include 
state civil proceedings. In Huffman, 
420 U.S. 592 (1975), the state sought 
to enforce its public nuisance statute 
by closing a theater that featured por- 
nographic films. The state court, ap- 
plying state law, held that the theater 
was a nuisance and ordered its closing 
for one year. The defendant filed an 
action in federal district court seek- 
ing declaratory and injunctive relief 
claiming that Ohio’s public nuisance 


statute was unconstitutional.”* 

Although this case was civil in 
nature and the Younger doctrine 
would not have applied, the Supreme 
Court found that the same principles 
of comity and “Our Federalism” that 
were expressed in Younger warranted 
abstention in this case.”? The Court 
declared that the state civil enforce- 
ment proceeding was analogous to a 
criminal prosecution. The Younger 
abstention doctrine was expanded 
to apply to civil proceedings which 
are “both in aid of and closely related 
to criminal statutes.” Additionally, 
the Court disapproved of the theater 
owner's attempts to bypass the state 
appellate process and explained that 
the owner could have continued with 
the appeal which may have reached 
the U.S. Supreme Court. The Court 
was careful to limit this extension to 
the facts of this case and expressly 
refused to extend the Younger doctrine 
to all civil litigation. With this exten- 
sion, the Younger abstention applied 
to proceedings that are “quasi-crimi- 
nal” in nature.” 

Just a month after Huffman, the 
Court again expanded the Younger 
doctrine to include criminal proceed- 
ings that are not pending at the time 
the federal suit is filed, as long as 
state court proceedings are initiated 
prior to any hearings on the merits 
in federal court. In Hicks v. Miranda, 
422 U.S. 332, 349 (1975), Justice White 
wrote in the majority opinion that no 
case under Younger required that a 
state criminal proceeding be pending 
on the day that the federal action is 
filed. The effect of this ruling was to 
create a “reverse removal power” for 
the state to defeat a plaintiff’s choice 
of the federal forum.*! 

The Court quickly expanded the 
Younger abstention doctrine to ap- 
ply to all civil enforcements actions 
brought by the state. In Trainor v. 
Hernandez, 431 U.S. 434, 437-38 
(1977), the director of the Illinois 
Department of Public Aid sought to 
recover fraudulently-received wel- 
fare funds. The defendants filed an 
action in federal court and did not 
appear in state court to challenge 
the allegations. The Court held that 
the principles of comity and “Our 
Federalism” expressed in Younger and 
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Huffman are “broad enough to apply 
to interference by a federal court with 
an ongoing civil enforcement action 
such as this, brought by the [s]tate in 
its sovereign capacity.” In reaching 
its decision, the Court eliminated the 
implied requirement expressed in 
Huffman that civil proceedings must 
resemble a criminal prosecution. 

The Supreme Court took a more 
expansive view of the notion of comity 
in Juidice v. Vail, 430 U.S. 327 (1977), 
holding that abstention was proper in 
cases where the pending state court 
proceeding was civil, but neither 
quasi-criminal nor quasi-judicial. For 
the first time, the Court applied the 
Younger doctrine to cases in which 
state governments were not a party. 
The defendants were a class of judg- 
ment debtors who challenged the use 
of statutory contempt procedures in 
state courts as unconstitutional viola- 
tions of the 14th Amendment. 

The Supreme Court held that 
Younger abstention was proper be- 
cause it was not limited to state ac- 
tions involving, or similar to, criminal 
proceedings.* In reaching its decision, 
the Court noted that the “more vital 
consideration” behind the Younger 
doctrine of abstention is not whether 
a state criminal proceeding was in- 
volved, but rather in “the notion of 
comity.”** The opinion reiterated that 
Younger required deference not only to 
state judicial proceedings, but also to 
state functions, such as the contempt 
power, which lie “at the core of the 
administration of a [s]tate judicial 
system.” The Court declared that 
labels such as civil, quasi-criminal, 
or criminal in nature that had been 
placed on state proceedings were 
not the “salient fact” in the Younger 
analysis.* Instead, the critical factor 
was the federal court interference 
with the state’s interest in enforcing 
its contempt power. Thus, the Court 
unequivocally stated that the scope 
of the Younger abstention doctrine 
was not limited to criminal or quasi- 
criminal cases.** 

In its original form, the Younger 
abstention doctrine was limited to 
criminal law proceedings because the 
state’s interest in exercising its power 
in state court absent federal interfer- 
ence is strongest in the criminal law 
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context. However, Juidice declared 
that Younger abstention applies when 
a federal court is asked to interfere 
with a pending state proceeding that 
implicates a state interest, regardless 
of whether the case is civil or crimi- 
nal.*” 

Two years later, the Supreme 
Court again modified the Younger 
analysis in Moore v. Sims, 442 US. 
415 (1979). In Moore, a Texas couple’s 
three children had been removed from 
their custody during a state court 
proceeding. The children were held in 
state custody for six weeks without a 
hearing.* The couple filed a federal 
suit challenging the constitutionality 
of certain statutes of the Texas Fam- 
ily Code, and sought a preliminary 
injunction enjoining any further 
prosecutions under the statutes. The 
Supreme Court held that federal court 
abstention was proper in this case. 
The Court looked not only to Texas’ 
interest in litigating this matter in its 
own courts, but also to the fact that 
the state proceedings provided the 
couple with an opportunity to raise 
their constitutional claims. In writing 
for the majority, Justice Rehnquist 
stated: 

The price exacted in terms of comity would 
only be outweighed if state courts were 
not competent to adjudicate federal con- 
stitutional claims — a postulate we have 
repeatedly and emphatically rejected. In 
sum, the only pertinent inquiry is whether 
the state proceedings afford an adequate 
opportunity to raise the constitutional 


claim, and Texas law appears to raise no 
procedural barriers.*® 


This standard is quite different 
from the original foundations of 
abstention that were articulated in 
Younger only eight years earlier. In 
Younger, the Court explicitly stated that 
the holding did “not mean blind defer- 
ence to ‘[s]tates’ [rlights,” but only a 
“sensitivity” to the interests of both the 
state and the federal government.“ 

Moore marked a significant shift in 
the Supreme Court’s Younger absten- 
tion analysis because the Court as- 
serts that the “only pertinent inquiry” 
is the adequacy of the state forum. 
Moore suggests that the state inter- 
est is secondary, and the merits of the 
claim no longer need consideration. 
It further suggests that the only way 
comity concerns will be outweighed in 
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federal courts is when the state forum 
is inadequate.*! 

The Supreme Court has further re- 
quired federal court abstention when 
the state action is an administrative 
proceeding that is judicial in nature. 
For example, in Middlesex County 
Ethics Comm. v. Garden State Bar 
Ass’n, 457 U.S. 423 (1982), a lawyer 
brought an action in federal court al- 
leging that the state bar’s disciplinary 
rules violated the First Amendment. 
At the time, the rules for disciplining 
attorneys did not specifically provide 
for constitutional challenges to the 
disciplinary process. However, the 
state’s interest in licensing and dis- 
ciplining its own attorneys is clearly 
sufficient to invoke the state interest 
requirement for Younger abstention. 
In finding that attorney licensing and 
disciplining procedures are significant 
state interests, the Court stated: 

The State of New Jersey has an extremely 
important interest in maintaining and 
assuring the professional conduct of the 
attorneys it licenses .... The judiciary as 
well as the public is dependent upon pro- 
fessionally ethical conduct of attorneys and 
thus has a significant interest in assuring 


and maintaining high standards of conduct 
of attorneys engaged in practice.*” 


According to the Court, the only 
pertinent issue was whether the ad- 
ministrative proceedings of the state 
bar and the available review by the 
state court afforded the lawyer the 
opportunity to raise his constitutional 
claims. The Court considered the 
adequacy of the state forum that was 
first articulated in Moore.** The Court 
established a three-prong test that 
has been applied by numerous cases 
since this decision. The Court found 
that abstention is proper when 1) the 
state action is an ongoing state pro- 
ceeding 2) that implicates important 
state interests, and 3) the plaintiff 
has an adequate opportunity to raise 
his or her constitutional claim in the 
state proceeding. The Middlesex test 
is recognized as the current stan- 
dard for Younger abstention.** Since 
the Middlesex test, there have been 
numerous questions concerning the 


precise boundaries of Younger absten- 


tion, and the Supreme Court has not 
provided much guidance in clarifying 
its exact limits and parameters.* 

The Supreme Court further expand- 


ed the Younger doctrine to include 
“quasi-judicial” and administrative 
proceedings. In Ohio Civil Rights 
Commission v. Dayton Christian 
School, 477 U.S. 619 (1986), a preg- 
nant teacher’s contract at a religious 
school was terminated because of 
a policy requiring mothers to stay 
home with their young children. In 
response to the teacher’s termination, 
the Ohio Civil Rights Commission 
began administrative proceedings 
against the school.“ The school filed 
suit in federal district court seeking 
an injunction against the pending 
administrative action claiming that 
any sanctions imposed would violate 
the establishment or free exercise of 
religion clauses of the First Amend- 
ment. The Supreme Court applied 
the Middlesex test and determined 
abstention was proper, even though 
the judicial nature of the proceed- 
ings was not obvious. Writing for the 
majority, Justice Rehnquist reasoned 
that because the administrative pro- 
ceeding provided the school with an 
opportunity to raise its constitutional 
claims, abstention was appropriate.“ 
The Court held that Younger absten- 
tion was required even if a consti- 
tutional issue could only be raised 
through state court judicial review 
of the administrative proceeding. 
With its holding, the Court expanded 
the Younger abstention to encompass 
quasi-judicial proceedings. 

In its origin, Younger abstention 
rested in the notions of comity, equity, 
and federalism. The doctrine has now 
evolved and expanded to include 
inquiries into the sufficiency of the 
state interest in its proceedings and 
the adequacy of the state forum. Some 
scholars have argued that Justice 
Rehnquist has played a critical role 
in expanding the federalism element 
of the Younger abstention doctrine 
beyond that which was contemplated 
by Younger.*® 


Restriction and Curtailment of 
the Abstention Doctrine 
Although the Court has expanded 
the Younger doctrine since its incep- 
tion, there have been a few cases 
in which the Court has declined to 
abstain, finding that the case was 
appropriate for federal review. These 
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cases are noteworthy because they 
provide a basis for determining when 
abstention is proper, and a framework 
for determining where the Younger 
abstention doctrine stands today. 

As early as 1974, the Court acted to 
limit the application of the Younger ab- 
stention doctrine. In Steffel v. Thomp- 
son, 415 US. 452 (1974), decided three 
years after Younger, the Court held 
that deference to the state’s criminal 
proceedings was only required when 
actual proceedings were pending in 
the state court.*° In both Younger 
and Samuels, the federal plaintiffs 
were actually facing prosecution in 
the state courts. In Steffel, the federal 
plaintiff was seeking declaratory and 
injunctive relief based on the state’s 
threat of arrest and prosecution. The 
Supreme Court reversed the district 
court’s dismissal of the case under the 
Younger doctrine. The Court held that 
in the absence of pending state pro- 
ceedings there was no risk of federal 
intrusion with the state’s criminal 
justice system. However, this holding 
was quickly overturned in 1975 with 
the Court’s expansion of the Younger 
doctrine to include criminal proceed- 
ings that were not pending at the time 
federal suit is filed. 

In New Orleans Public Service, 
Inc. (NOPSD v. Council of the City of 
New Orleans, 491 U.S. 350 (1989), the 
Supreme Court limited the extent to 
which Younger abstention applies in 
civil cases. To briefly summarize the 
complicated fact pattern presented 
in this case, the New Orleans City 
Counsel brought suit in state court 
seeking a declaration to establish a 
rate order. NOPSI, a local utility com- 
pany, filed suit in federal court seek- 
ing an injunction against the council 
challenging the constitutionality of 
the rate order.*! 

The Supreme Court held that a 
federal court should not abstain when 
the ongoing state proceeding involves 
a state court engaged in an “essen- 
tially legislative act.” In its opinion, 
the Supreme Court emphasized the 
importance of the federal courts’ role 
in exercising the jurisdiction granted 
to them to protect and enforce indi- 
vidual rights. The Court stated that 
“our cases have long supported the 
proposition that federal courts lack 


the authority to abstain from the 
exercise of jurisdiction that has been 
conferred.” The Court reiterated that 
abstention is the “exception, not the 
rule,” and further declared that the 
circumstances in which federal court 
abstention is appropriate have been 
“carefully defined” by the Court.** 

The Court determined that the 
issue in the NOPSI case was a leg- 
islative action, and that Younger 
abstention was inappropriate because 
“it has never been suggested that 
Younger requires abstention in def- 
erence to a state judicial proceeding 
reviewing legislative or executive ac- 
tion.”** Thus, the Court declared that 
while the Younger doctrine had been 
extended “beyond criminal proceed- 
ings, and even beyond proceedings in 
courts,” it has never been extended to 
proceedings that are “not judicial in 
nature.” 


The Pullman Abstention Doctrine 
The Pullman abstention doctrine in- 
structs federal courts to avoid issues of 
federal constitutional questions when 
the case may be decided on questions 
of state law. This doctrine came from 
the famous 1941 Supreme Court case, 
Railroad Commission v. Pullman Co., 
312 US. 496 (1941). This case involved 
an order by the Texas Railroad Com- 
mission that no sleeping car could be 
operated on any railroad line in Texas 
unless the cars were in the charge of an 
employee who held the rank of conduc- 
tor. This order contained strong racial 
overtones because the trains that car- 
ried only one sleeping car were usually 
in the charge of a porter, all of whom 
were African-American. However, in 
1941, all trains that carried more than 
one sleeping car were in the charge of a 
conductor, all of whom were white. The 
Pullman Company brought an action 
in federal district court to enjoin the 
Railroad Commission’s order.*’ The 
Pullman Company “assailed the order 
as unauthorized by Texas law[,] as 
well as violative of” equal protection, 
the due process clause, and the com- 
merce clause of the Constitution. The 
Pullman porters, through their union, 
intervened in the suit and objected to 
the order on the ground that it dis- 
criminated against African-Americans 
in violation of the 14th Amendment of 
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the U.S. Constitution.** 

After a decree was issued by a 
three-judge panel convened by the 
federal district court, the case was ap- 
pealed directly to the Supreme Court. 
The Court conceded that the Pull- 
man porters presented a substantial 
constitutional issue yet held that the 
issue presented was related to “social 
policy upon which the federal courts 
ought not to enter unless no alterna- 
tive to its adjudication is open.”*® 
The Supreme Court found that even 
though the three-judge panel had 
examined the Texas law related to 
discrimination, the federal courts 
could not be the final word on Texas 
law. In other words, the last word on 
the authority of the Railroad Commis- 
sion belonged to the Texas Supreme 
Court. The Court reasoned that the 
“reign of law” was not “promoted if an 
unnecessary ruling of a federal court” 
could be “supplanted by a controlling 
decision of a state court.”® 

The Court remanded the case to the 
district court with directions to retain 
the case pending a determination of 
the state proceedings. The Court rea- 
soned that if state law did not autho- 
rize the commission’s assumption of 
authority, then there would be an end 
to the litigation and the constitutional 
issue would not arise. The Court held 
that “in the absence of any further 
showing that these methods for se- 
curing a definitive ruling in the state 
courts cannot be pursued with the full 
protection of the constitutional claim, 
the district court should exercise its 
wise discretion by staying it.”*! This 
classic case dictates that the federal 
court should stay, but not dismiss, the 
action while the state court resolves 
the issue of state law. 


The Burford Abstention Doctrine 

The Burford abstention doctrine is 
recognized by federal courts and used 
“to avoid needless conflict with the 
administration by a state of its own 
affairs.”® This doctrine grew from the 
case Burford v. Sun Oil Co., 319 U.S. 
315 (1943), which was similar to Pull- 
man in that it was a Texas case involv- 
ing the Texas Railroad Commission.™ 
In this case, “Sun Oil attacked the 
validity of an order of the Texas Rail- 
road Commission granting petitioner 
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Burford a permit to drill four [oil] 
wells on a small plot of land [in East 
Texas].”** This action was brought in 
federal court and based on diversity 
of citizenship. Sun Oil contended that 
“the order denied them due process of 
law.” While the district court refused 
to enjoin the order of the Railroad 
Commission, the Fifth Circuit Court 
of Appeals reversed the finding. On 
appeal to the U.S. Supreme Court, the 
district court’s refusal to enjoin the 
order of the Railroad Commission was 
affirmed. Justice Black, in delivering 
the opinion of the Court, reasoned 
that abstention would be appropriate 
because “questions of regulation of the 
industry by the [s]tate administrative 
agency, whether involving gas or oil 
prorating programs or Rule 37 cases, 
so clearly involves basic problems of 
Texas policy that equitable discretion 
should be exercised to give the Texas 
courts the first spportunity to consider 
them.”® 

The Court further held that the 
“state provides a unified method for 
the formation of policy and deter- 
mination of cases by the Commis- 
sion and by the state courts...if the 
state procedure is followed from the 
Commission to the [s]tate Supreme 
Court, ultimate review of the federal 
questions is fully preserved....”® The 
Court concluded that “under such 
circumstances, a sound respect for the 
independence of state action requires 
the federal equity court to stay its 
hand.” Distinct from Pullman, which 
allows the federal district court to 
stay the proceedings while the state 
action is pursued, the federal action is 
dismissed entirely under Burford.® 


The Colorado River 
Abstention Doctrine 

The Colorado River abstention doc- 
trine is invoked to avoid duplicative 
proceedings, either in two different 
federal courts or in parallel state 
and federal court proceedings.® In 
Colorado River Water Conservation 
District v. United States, 424 U.S. 800 
(1976), the United States brought 
suit in federal district court on its 
own behalf and on behalf of two 
Native American tribes seeking a 
declaratory judgment to water rights 
and their tributaries in Colorado Wa- 
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ter Division No. 7. Shortly after the 
federal action was commenced, one 
of the defendants filed an applica- 
tion for Division No. 7 in state court 
seeking an order directing service of 
process on the United States to make 
it a party to the state court proceed- 
ings “for the purpose of adjudicating 
all of the government’s claims — both 
state and federal.” The district court 
dismissed the action citing the 
abstention doctrine and deference 
to state court proceedings, but the 
10th Circuit reversed this ruling on 
appeal. 

The Supreme Court, in an opinion 
written by Justice Brennan, stated 
the general rule that “pendency of 
an action in the state court is no bar 
to proceedings concerning the same 
matter in the federal court having 
jurisdiction.” In evaluating the dis- 
trict court’s dismissal of the action 
on abstention doctrine grounds, the 
Court found that the circumstances 
presented in Colorado River did not fit 
into any of the recognized abstention 
doctrines.”” However, the Court also 
found that “the circumstances permit- 
ting the dismissal of a federal suit due 
to the presence of a concurrent state 
proceeding for reasons of wise judicial 
administration are considerably more 
limited than the circumstances ap- 
propriate for abstention. The former 
circumstances, though exceptional, do 
nevertheless exist.” 

The exceptional circumstances that 
the Court felt justified federal absten- 
tion are “(a) the apparent absence of 
any proceedings in the federal district 
court, other than the filing of the 
complaint prior to the motion to dis- 
miss, (b) the extensive involvement of 
state water rights occasioned by this 
suit naming 1,000 defendants, (c) the 
300-mile distance between the district 
court in Denver and the [state] court 
in Division No. 7, and (d) the existing 
participation by the [glovernment” in 
other state court proceedings concern- 
ing other water divisions.’* The Court 
cautioned that this factual situation 
was very unusual; therefore, the rule 
that only “exceptional circumstances” 
permit dismissal in parallel proceed- 
ings “argues against, rather than for, 
the use of this type of abstention in 
routine cases.””* 


Conclusion 

Despite the abundance of criti- 
cism and drawbacks, the abstention 
doctrines are essential to the paral- 
lel judicial systems in the United 
States. Abstention is crucial when the 
interests of the states outweigh the 
federal adjudication of the matter. To 
preserve the balance between state 
and federal sovereignty, the federal 
courts should continue to abstain from 
cases to avoid friction between federal 
and state courts. 
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A\ Perfect 10 
The Deficit Reduction Act of 2005 
Provides Incentive for Florida to Amend 
its Own False Claims Act Legislation 


by Michael A. Igel 


alse claims lawsuits have long been a nemesis of 

medical providers and those who represent them, 

while simultaneously offering whistleblowers in 

the health care field the prospect of substantial 
financial reward for bringing qui tam actions.' Recent 
federal legislation gave the State of Florida an opportunity 
to receive increased revenue from successful false claim 
prosecutions in exchange for strengthening the state False 
Claims Act. Florida failed to satisfy federal standards in 
its initial attempt to amend its False Claims Act, but has 
since enacted simple amendments to existing Florida law 
that should remedy this defect. The changes will likely 
boost state false claims lawsuits, a development of which 
practitioners should be aware. 

Congress has long provided a cause of action against 
medical providers who make false claims for reimburse- 
ment from federally funded programs. Under the federal 
False Claims Act, anyone who knowingly submits a false 
or fraudulent claim to a state Medicaid program must pay 
three times the federal government’s damages plus penal- 
ties of $5,000 or $10,000 for each false or fraudulent claim.” 
On February 1, 2006, Congress provided an incentive for 
states to enact their own false claims legislation or im- 
prove existing legislation to emulate federal standards by 
passing §6031 of the Deficit Reduction Act of 2005 (DRA).° 
When a state that has its own false claim law is victorious 
in a false claim prosecution, the state receives a share of 
the judgment equal to the percentage it contributes to its 
Medicaid program.‘ The DRA provides an incentive for 
states to pass their own legislation by stipulating that if 
a state’s false claims legislation meets certain federally 
mandated standards, then the state is entitled to a 10 


percent increase of any amount recovered in a false claims 
case brought under the state’s False Claims Act.® 

False Claims Act litigation generates a tremendous 
amount of money for the federal government. The Depart- 
ment of Justice recently announced that it recovered $3.1 
billion in false claims awards in fiscal year 2006.° Over 70 
percent of these recoveries were in health care cases,’ and 
these numbers are likely to grow once Medicaid providers 
implement mandatory False Claims Act education for their 
employees.* States, then, are acting in their best interests 
by choosing to pass their own false claims laws in order to 
reap some of these huge economic benefits and to ensure 
that they no longer lose money to false medical claims. 

Satisfaction of the requirements necessary to receive 
the bonus is no easy task. For a state to qualify for the 
incentive, its law must meet requirements detailed in 
§6031(b) of the DRA. On August 21, 2006, the Office of 
the Inspector General (OIG) issued guidance for making 
its determination as to whether a state’s false claims act 
meets the requirements of the DRA.° Under new provisions 
enacted in the DRA, the OIG must determine whether the 
state law: 

1) Imposes liability upon the medical services provider for 
knowingly submitting, or causing to be submitted, false or fraudu- 
lent claims similar to the Federal False Claims Act; 

2) Rewards and facilitates qui tam actions at least as much as 
the Federal False Claims Act does; 

3) Permits suits to be filed under seal for 60 days while being 
reviewed by the state [a]ttorney [gleneral; and 


4) Contains a civil penalty that is not less than the penalty 
authorized by the Federal False Claims Act.'° 


If the OIG finds that the state law meets these require- 
ments, then the state qualifies for the 10 percent bonus as 
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long as its legislation was in effect by 
February 1, 2007." 

Ten states” submitted false claims 
acts for OIG review.'® Of these 10 
states, only three met all four man- 
dated requirements.’ Each state 
received a letter from Inspector 
General Daniel R. Levinson detailing 
the OIG’s reasons for acceptance or 
rejection of its legislation. In a letter 
dated December 21, 2006, Levinson 
explained his reasons for denying the 
version of Florida’s False Claims Act 
(FFCA). 

The OIG identified two problems 
with the FFCA. First, the DRA re- 
quires a state law to “establish liabili- 
ty to the state for ‘false and fraudulent 
claims’ described in the [flederal False 
Claims Act.” Under the federal False 
Claims Act, the OIG stated, liability is 
created for “knowingly presenting, or 
causing to be presented, to an officer 
or employee of the United States Gov- 
ernment a false or fraudulent claim 
for payment or approval.”"® The FFCA, 
on the other hand, mandates that only 
persons who “knowingly present or 


cause to be presented to an officer or 
employee of an agency a false claim 
for payment or approval” are liable 
to the state.'’ The FFCA differs from 
the federal False Claims Act in that it 
fails to extend liability for knowingly 
presenting or causing to be presented 
fraudulent claims for payment or ap- 
proval.'* The Florida Legislature’s 
failure to add this necessary term 
presents a direct violation of the 
OIG’s first of the four requirements for 
proper state false claims legislation. If 
“fraudulent” claims are added to those 
actionable under the FFCA, the law 
would be broadened significantly by 
also allowing suits against providers 
who knowingly offer phony claims to 
state-funded programs, rather than 
those who merely provide claims that 
are false.” 

The OIG also asserted that the 
FFCA failed to contain requirements 
that were “at least as effective in 
rewarding and facilitating qui tam 
actions as those described in the 
[flederal False Claims Act.”*° The 
OIG explained that the federal False 


assignments 


Take Your Seat 
at the Global Table 


Qualify as an English Solicitor 


* Increase your revenues fourfold 
* Attract and retain top associates 


* Rely on stateside dual-qualified attorneys rather than 
more expensive overseas counsel 


* Create a legal workforce capable of taking on foreign 


¢ And open the doors to practice in 48 countries! 


Register for the Qualified Lawyers’ Transfer Test / Earn CLE credits 
Visit www.QLTT.com or call 800-430-3588 


QLTTInternational 


Qualifying US Attorneys to Practice Overseas 


Oxford Institute 
of Legal Practice 


24 THE FLORIDA BAR JOURNAL/NOVEMBER 2007 


Claims Act permits an action to be 
filed no more than six years after 
the date that the violation was com- 
mitted, or three years after the date 
the facts material to the action were 
discovered or should have been dis- 
covered, but “in no event more than 
10 years after the date of commission 
of the violation.””! The FFCA, by con- 
trast, requires that a cause of action 
be brought no later than five years 
after the date of the violation, or no 
more than two years after the date 
when facts material to the action are 
known or should have been known, 
but no longer than seven years after 
commission of the violation.” The OIG 
explained that the FFCA would not 
facilitate qui tam actions as effectively 
as its federal predecessor, which is in 
direct contrast with the second of the 
OIG’s requirements. 

The OIG allowed the Florida Legis- 
lature to amend the issues addressed 
in its rejection letter.** During its 
2007 session, the Florida Legisla- 
ture amended the FFCA to meet the 
language required by the OIG.” If 
Florida’s false claims legislation is 
ultimately accepted by the OIG, and 
there is no reason to believe it will 
not be accepted, the Florida Legisla- 
ture will gain great economic benefit 
by amending the FFCA to meet the 
requirements outlined by the OIG. 
Consequently, additional false claims 
suits will likely be filed in Florida 
at the state level because Florida’s 
law will facilitate qui tam actions at 
least as much as the federal False 
Claims Act. Whistleblowers will be 
more inclined to file suit under state 
law and work with a state attorney 
general than deal with federal laws 
and the Department of Justice. Qui 
tam plaintiffs will also be motivated to 
file suit if, under the theory of pendent 
jurisdiction, they can recover under 
both state and federal law.” 

It is clear that Congress intends 
for states to enact false claims laws 
that mirror the federal False Claims 
Act. Through the DRA, Congress has 
increased the value of false claims 
legislation, investigations, and litiga- 
tion to Florida. The Florida Legisla- 
ture amended the FFCA to meet the 
requirements mandated by the OIG 
and medical providers should expect 
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to see states expand their false claims 
investigations and institute civil cases 
in the near future. As a result of the 
OIG’s probable acceptance of the 
amended version of the FFCA, those 
who represent providers of medical 
care will likely find themselves on 
both sides of an increase in state- 
level false claim suits in Florida and 
should, therefore, remain aware of the 
FFCA legislative changes.Q 


' Qui tam actions allow a private indi- 
vidual with knowledge of fraud against the 
federal government to file suit against the 
alleged wrongdoer(s) in the name of the 
government. The federal False Claims Act 
contains qui tam provisions that encourage 
private whistleblowers (known as rela- 
tors) to file Medicare and Medicaid fraud 
lawsuits on behalf of the government. 
The federal False Claims Act allows the 
Department of Justice to investigate the 
claims and decide whether to intervene 
and assume responsibility for the suit. If 
the government intervenes, the whistle- 
blower is entitled to between 15 and 25 
percent of the damages recovered, depend- 
ing on the extent the relator contributed to 
the case. If the government chooses not to 
intervene, the whistleblower can continue 
the case alone and is entitled to receive 
between 25 and 30 percent of damages 
awarded. See generally 31 U.S.C. §3730 
(2007). 

2 31 US.C. §3729(a)(7) (2007). 

3 Pub. L. No. 109-71 (2006) (to be codified 
at 42 U.S.C. §1909). 

* Dara A. Corrigan & Nathan Cortez, 
HHS OIG Issues Criteria for Evaluating 
State False Claims Acts to Fight Medicaid 
Fraud, 2 J. Payment Sys. L. 513 (2006), 
available at www.arnoldporter.com/pubs/ 
files/HHS_Dara.pdf. Medicaid programs 
are jointly funded by the federal govern- 
ment and by the states. Id. 

6 Health Care Cases Comprise Bulk of 
DOJ’s Record Amount Recoveries in Fiscal 
2006, 10 HeattH Care Fraud Rep. at 870 
(December 6, 2006), available at ndcpd. 
misu.nodak.edu/smp/pdf/Clippings1128. 
pdf. 

8 Lezlie B. Willis, Money Talks: Congress 
Spurs States to Implement Their Own False 
Claims Acts, 3 ABA HEALTH ESOURCE (Jan. 
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2007). 
° 71 Fen. Rea. 48552 (Aug. 21, 2006). 

© Deficit Reduction Act of 2005, §1909(b), 
42 U.S.C. §1396h(b). 

2 The other nine states who passed 
related legislation were Massachusetts, 
Illinois, Tennessee, California, Louisiana, 
Nevada, Texas, Michigan, and Indiana. 

13 CCH Healthcare Compliance Report 
— 1/16/07: OIG Reviews First State False 
Claims Laws, available at health.cch.com/ 
news/healthcare-compliance/011607.asp. 

‘4 The states that met all mandated re- 
quirements were Illinois, Massachusetts, 
and Tennessee. 

'5 Letter from Daniel Levinson, Office of 
Inspector General to L. Clayton Roberts, 
Deputy Attorney General, State of Florida 
(Dec. 21, 2006), available at oig.hhs.gov/ 
fraud/falseclaimsact.html#1. 

16 31 U.S.C. §3729(a)(1). 

17 Bra. Stat. §68.082(2)(a). 

18 Letter from Daniel Levinson, Office of 
Inspector General to L. Clayton Roberts, 
Deputy Attorney General, State of Florida 
(Dec. 21, 2006), available at oig.hhs.gov/ 
fraud/falseclaimsact.html#1. 

19 A “false” claim is one that is untruthful 
(i.e.,a physician makes a claim for payment 
for services that were never rendered). A 
“fraudulent” claim is one where services 
were provided as indicated, but there is 
some other reason that the provider should 
not be paid. For example, an internist 


receives kickbacks for referring patients 
to a particular cardiologist. If the cardiolo- 
gist submits Medicare claims for services 
he or she renders to patients, his or her 
claims are not “false,” as the services have 
been provided, but the claims violate anti- 
kickback laws and are, thus, “fraudulent.” 
Currently, the FFCA does not meet the 
requirements of the federal False Claims 
Act because it fails to punish “fraudulent” 
claims. E-mail correspondence with Joan 
Krause, professor, University of Houston 
Law Center, to author (Feb. 15 & 16, 2007); 
see generally Joan H. Krause, Promises to 
Keep: Health Care Providers and the Civil 
False Claims Act, 23 Carpozo L. Rev. 1365 
(2002). 

°° Letter from Daniel Levinson, Office of 
Inspector General to L. Clayton Roberts, 
Deputy Attorney General, State of Florida 
(Dec. 21, 2006), available at oig.hhs.gov/ 
fraud/falseclaimsact.html#1. 

4The necessary amendments 
were made during the 2007 First 
Regular Session and Special 
B Session of the 20th Legislature. 

25 Corrigan & Cortez, HHS OIG Issues 
Criteria for Evaluating State False Claims 
Acts to Fight Medicaid Fraud, 2 J. PAYMENT 
Sys. L. at 513 (2006), available at www. 
arnoldporter.com/pubs/files/HHS_Dara. 
pdf. 
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nearly Ir de firms and trust institutions have 


APPELLATE PRACTICE 


by Sylvia H. Walbolt and Joseph H. Lang, Jr. 


very good appellate lawyer 

knows that an appeal is 

constrained by the record 

formed below. This “duty 
of faithfulness to the record is para- 
mount, superseding even loyalty to 
the appellate client.”' Because of the 
importance of this settled precept of 
appellate law, the lawyer who strays 
outside the record on appeal inevitably 
loses credibility with the appellate 
court. Egregious cases may result 
in sanctions.” In one court’s words, 
“[t]hat an appellate court may not 
consider matters outside the record 
is so elemental there is no excuse for 
an attorney to attempt to bring such 
matters before the court.”* 

The purpose of this article is not to 
address or question the soundness of 
this “elemental” rule. Rather, we ad- 
dress four discrete, not-so-“elemental” 
issues with respect to using nonrecord 
facts on appeal. These issues exist at 
the edges of the “elemental” rule and 
present challenges for the appellate 
practitioner in determining the scope 
and application of the general rule. 


Supplementing the Record with 
Nonrecord Facts 

As a general rule, an appellate rule 
allowing a party to supply omitted 
parts of an incomplete record “is not in- 
tended to cure inadequacies resulting 
from a party’s failure to make a record 
during the proceedings.”‘ Rather, it 
is intended to allow the record to be 
supplemented with matters actually 
before the trial court, but that were 
not formally filed or included in the re- 
cord itself.> But, like all general rules, 
there are exceptions. Certainly, non- 
record facts that moot an appeal can 


Off the Record 


and should be brought to the court’s 
attention. But even nonrecord facts 
directed to the merits of the appeal can 
sometimes be brought properly to the 
appellate court’s attention. 

The Seventh and Ninth circuits, 
citing the U. S. Supreme Court, allow 
a plaintiff appealing the dismissal of 
its complaint to provide the appellate 
court with nonrecord evidence that 
serves to explain how the plaintiff 
might prove the dismissed claim if al- 
lowed to go forward.° In one such case, 
Judge Posner wryly acknowledged 
that the defendant was undoubtedly 
“howling with rage” while reading the 
court’s recitation of those nonrecord 
facts in reversing the dismissal of the 
case. In Florida, we would have not 
only “howled with rage,” we would have 
argued those facts should have been 
brought to the attention of the trial 
judge below through a timely request 
to amend to reflect such facts. 

Florida does look to nonrecord facts 
on some specific appellate issues. In 
Brim v. State, 695 So. 2d 268, 274 (Fla. 
1997), the Florida Supreme Court con- 
ducted a Frye review of DNA evidence, 
consulting scientific materials that 
were not in the trial record. It observed 
that to do otherwise would preclude 
an appellate court from determining 
“whether there was general acceptance 
within the relevant scientific commu- 
nity.”’ In doing so, the court cited the 
observation of Chief Justice McMor- 
row of the Supreme Court of Illinois 
that “the general acceptance issue 
transcends any particular dispute” 
because the court is being asked to 
“establish the law of the jurisdiction 
for future cases.” On remand in Brim, 
the Second District Court of Appeal 


26 THE FLORIDA BAR JOURNAL/NOVEMBER 2007 


stated the parties would be allowed to 
“supplement the record with updated 
scientific literature, but only for the 
purpose of measuring levels of ac- 
ceptance or disagreement within the 
relevant scientific community,” while 
expressing concern about intermediate 
appellate courts consulting materials 
outside the record.° 

Beyond these narrow circumstances, 
some appellate courts have declared 
their “inherent equitable power to 
supplement the record with informa- 
tion not reviewed by the [trial] court,” 
although “[s]uch authority is rarely 
exercised.””” Indeed, the 11th Circuit 
has exercised such authority even after 
it has rendered its decision, although 
at that late stage it “would require the 
clearest showing of just need to war- 
rant the supplementation.”" 

Exercising this “inherent” power, 
courts have allowed the appellate re- 
cord to be supplemented with matters 
not before the trial court in a variety 
of circumstances.’ In one case, rather 
than supplementing the appellate 
record and proceeding to rule on that 
basis, the appellate court remanded to 
the trial court the issue of whether the 
habeas petitioner claiming discrimina- 
tion in the formation of juries could 
supplement the record with supporting 
affidavits setting forth the requisite 
statistical information.’ 

Courts have variously described the 
standard as whether acceptance of the 
proffered material into the appellate 
record “would establish beyond any 
doubt the proper resolution of pending 
issues” and as whether it “would aid in 
making an informed decision” even if it 
“will not conclusively resolve an issue 
on appeal.”"* Not surprisingly, the deci- 
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Courts may properly consider official 


government Internet sites as official 
governmental publications and, therefore, 
the proper subject of judicial notice. But 
should Internet facts or other such facts be 
brought first to the attention of the trial court 
through a request for judicial notice, or can 
the appellate court itself simply take judicial 
notice of such facts? 


sion in any case appears ultimately to 
depend on whether the appellate court 
thinks it is the right thing to do. 
These and other appellate decisions 
show that one should not assume that 
important facts that did not make their 
way into the record below can never be 
brought to the attention of the appel- 
late court through a motion to supple- 
ment the record with nonrecord facts. 
It goes without saying that it needs 
to be disclosed that the facts were not 
before the trial court. The attorney 
should give a reasoned explanation as 
to why these facts nonetheless should 
be considered by the appellate court. 


When the Court Itself Goes 
Outside the Record 

Yes, Virginia, appellate judges are 
human. They are often curious about 
matters not disclosed in the record. 
Sometimes they have discovered extra- 
record facts by themselves through the 
Internet.'° Such cases highlight the 
wide variety of information readily 
available through a simple search, 
often establishing matters beyond dis- 
pute. For example, a secretary of state’s 
Web site can definitively establish the 
state of incorporation of a party. A 
defendant’s Web site may conclusively 
establish its advertising of a product 
whose sale is sought to be enjoined. 

Other Internet sites are not so of- 
ficial. The Fourth District recently 
relied on Wikipedia.com for a definition 


of ethnicity.’ Wikipedia.com is a col- 
laborative effort on the Internet that, 
as of this writing, anyone can edit or 
supplement.” As such, it certainly does 
not carry the same weight as an official 
governmental Web site or even the 
Web site of a party to the case. None- 
theless, The New York Times reports 
that “more than 100 judicial rulings 
have relied on Wikipedia, beginning in 
2004, including 13 from circuit courts 
of appeal.”'* Although often used for 
tangential references,” it has been 
used to define the Jewish marriage 
ceremony, to declare that French is 
the official language of the Republic of 
Guinea, and to note the Department of 
Homeland Security's threat levels in a 
case involving magnetometer searches 
of antiwar protesters.” 

Courts may properly consider of- 
ficial government Internet sites as 
official governmental publications and, 
therefore, the proper subject of judicial 
notice.”! But should Internet facts or 
other such facts be brought first to 
the attention of the trial court through 
a request for judicial notice, or can 
the appellate court itself simply take 
judicial notice of such facts? Can the 
Internet site simply be cited, much like 
a treatise might be cited? Is a request 
by a party to supplement the record 
required? 

The California Supreme Court 
reversed a criminal conviction, citing 
various magazine and newspaper 
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articles on stun guns.” The dissent 
complained of the court’s “embarrass- 
ing Google.com search for informa- 
tion outside the record,” rather than 
waiting “for a case that raised these 
questions on an adequate record.””’ In 
another case, a magistrate judge, us- 
ing the same popular Internet search 
Web site, Google, researched whether 
a potential juror’s name was Hispanic 
in an effort to see if the prosecutor had 
unlawfully excluded Hispanic jurors 
using peremptory challenges.” 

In a New York case, the trial court 
refused to dismiss a case for lack of 
jurisdiction after having garnered facts 
from governmental and private Web 
sites (including the defendant’s), which 
showed the defendant did business in 
the state. The trial court forcefully de- 
fended its reliance on Internet informa- 
tion.” In reversing, the appellate court 
concluded the trial court improperly 
made findings of fact “based not upon 
the submissions of counsel but rather 
upon its own Internet research.””° The 
dissenting judge asserted that the Web 
site of the New York State Department 
of Insurance was properly relied on, 
likening it to taking judicial notice of 
public records.”’ 

If the court itself does an Internet 
search (or other extra-record investiga- 
tion), shouldn’t the court give the par- 
ties notice and an opportunity to com- 
ment? Or is it enough for the court to 
recite that the nonrecord facts were not 
actually relied upon in resolving the 
appeal? How does the aggrieved party 
make a record for further proceedings? 
With the increasing access of courts 
to nonrecord facts, questions such as 
these will occur increasingly.”* 

In one recent case, the 11th Circuit 
reversed a final order of the Board of 
Immigration Appeals adopting the 
immigration judge’s recommenda- 
tion.” The immigration judge made 
his credibility determinations based 
on his personal knowledge of Falun 
Gong. The court did not determine 
that the immigration judge’s personal 
knowledge was incorrect, but instead 
relied on the record itself: 


Although many of the reasons given by the 
lilmmigration [j]udge for his disbelief that 
Zheng was a true practitioner of Falun Gong 
were specific and cogent, none of them was 
based on the Falun Gong materials in the 
record or supported thereby. Because our 


ist 

: 
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review is limited to that record, we are thus 
compelled to reverse the adverse credibility 
determination. 


This is a compelling example of the 
intersection of faith to the record on 
the one hand and reliance upon a trial 
judge’s experiences in making cred- 
ibility determinations on the other. 

Sometimes the judges do not do their 
own research, but they say at oral ar- 
gument “I know this isn’t in the record, 
but can you tell me . . .?” How does a 
professional appellate lawyer respond, 
given that the judge has asked the 
question despite admittedly knowing 
the answer is not in the record? One 
response is to repeat that the answer 
requires you to go outside the record, 
which you believe you should not do. 
The authors submit that is the only 
proper response if the nonrecord facts 
are in any way disputed or unclear. If 
the answer rests on an incontestable 
fact — the plaintiff has now termi- 
nated his or her employment with the 
defendant or the defendant is dead 
— it may be appropriate to say “I can 
answer that, if opposing counsel does 


not object,” and wait for the court or 
opposing counsel to respond. In no 
event should the question be answered 
unless it is clear the panel wishes you 
do so. Likewise, if your opposing coun- 
sel received such a question and did 
not answer, you obviously should not 
volunteer the nonrecord information 
without first getting permission from 
the court to do so. 

Sometimes a court’s strict insistence 
on ignoring nonrecord facts, despite 
their bearing on the appeal, becomes 
ludicrous. In one case, the question 
whether the defendant was still incar- 
cerated in prison was highly relevant to 
the resolution of the appeal. Despite the 
fact the defendant was sitting in the au- 
dience with his wife, the court refused 
to hear that incontestable fact. 

On the other hand, our firm won a 
reversal once when opposing counsel 
repeatedly refused to answer the court’s 
inquiries of him as to whether his client 
was now deceased. Counsel’s insistence 
that this fact was not in the record was 
met with visible disgust, and the judge 
pressed, “Well, is he dead or not?” The 
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judgment was reversed in order to 
resolve this “factual issue.”*° Common 
sense usually will tell you when you 
should proceed to answer a judge’s 
question about nonrecord facts. 


Use of Nonrecord Facts by 
Amicus Curiae 

Can nonrecord facts be snuck into 
the record through an amicus brief? 
Not surprisingly, it depends. It obvious- 
ly is not proper for amici to attempt to 
bolster the record by adding nonrecord 
evidence regarding the specific dispute 
at issue that was not before the trial 
court. But it is entirely proper for amici 
to provide nonrecord facts that broadly 
and generally address the issues in the 
case.*! As one author has put it, nonre- 
cord facts presented by amici “should 
not relate to the facts of the particular 
case as between the parties, but should 
resemble the ‘legislative’ facts having 
relevance to legal reasoning and the 
law-making process.”*” 

The sociological studies presented 
to the U.S. Supreme Court in Brown 
v. Board of Education, 349 U.S. 294 
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(1955), constitute perhaps the most 
remarkable instance of this. But, as 
Judge Mary Schroeder of the U.S. 
Court of Appeals for the Ninth Circuit 
has noted, the Supreme Court subse- 
quently has relied on social science 
and empirical data in various types 
of cases, including Roe v. Wade, Lee v. 
Weisman, and death penalty cases.** 
Indeed, precluding amicus from refer- 
ring to any nonrecord materials would 
preclude amicus from ever filing a 
“Brandeis brief,”** whose “main contri- 
bution ... [is] to make extra-legal data 
readily available to the court.”* 

At the same time, amicus briefs un- 
fortunately have increasingly strayed 
from their avowed function of serving 
as a “friend of the court.” All too often, 
they are now highly partisan advocates 
for a particular party's position.” This, 
in turn, can create problems for the 
court in confirming the accuracy and 
reliability of nonrecord facts advanced 
by amicus. 

Amici who wish their nonrecord 
facts to be taken seriously by the court 
should take steps to demonstrate 
their reliability in much the same way 
that they would for record facts. For 
example, has a statistical study been 
published? Has it been peer reviewed? 
Has the author been recognized as an 
expert? Has the study been allowed in 
evidence in other cases? 

By the same token, a party should 
challenge nonrecord facts in much the 
same way. Has the study been rejected 
as “junk science” by other courts? Was 
the study prepared at the behest of 
a party or the affected industry? As 
much as motions to strike are disfa- 
vored by appellate courts, it may be 
necessary to seek to have unreliable, 
nonrecord facts stricken. 

Courts will need, in all events, to 
view with caution, and even skepti- 
cism, nonrecord facts that have not 
been tested in the crucible of an ad- 
versary trial. That is especially the 
case with sophisticated, cutting-edge 
scientific and medical issues, such as 
neuroscience advances in our under- 
standing of the brain.*’ 


Ethical Consideration About Use 
of Nonrecord Facts 

We started with the “elemental” rule 
that an attorney should not attempt to 


bring nonrecord facts to the appellate 
court’s attention. But the question 
must be asked whether it is ethical to 
conceal material, but nonrecord, facts 
from the appellate court? And can 
you ethically make an argument on 
appeal that you know is contrary to 
undisputed, but nonrecord, facts? 

Courts may not be amused if they 
later learn that material facts have 
been concealed from them. The ques- 
tion remains, however, whether a party 
is entitled to present argument to the 
appellate court based on the actual re- 
cord facts, even though they are known 
to be untrue or misleading. Does that 
party have to disregard the other 
side’s failure to make material facts a 
matter of record, bearing in mind the 
“elemental” rule that nonrecord facts 
are not to be presented to the appellate 
court? 

There is no bright-line rule for issues 
such as this. Perhaps the best rule is 
the Golden Rule: If you were a judge, 
would you be shocked if you knew the 
true, nonrecord facts that were con- 
cealed from you? Always present this 
type of issue to someone not vested in 
the appeal itself to get an independent, 
unbiased view. That certainly is how 
the court will view it. 


Conclusion 

We have only begun to touch on is- 
sues created by nonrecord facts. The 
“elemental” rule has many nuances, 
and counsel must always bear in mind 
that the ultimate goal of the appellate 
court is to reach the right result. Some- 
times nonrecord facts are essential to 
achieve that goal. 
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City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by Susan L. Trevarthen, Chad Friedman, and Michelle Vos 


Senate Bill 360 Refined: The Impact of the 2007 
Legislative Session on Local Government 
Growth Management, Part I 


hree bills were adopted 

in the 2007 session of the 

Florida Legislature that 

affect municipal land use, 
planning, and zoning: House Bills 
7203, 1375, and 985.' All were signed 
into law by Gov. Crist on June 19, 
2007, and these bills make significant 
changes affecting developments of 
regional impact, transportation con- 
currency, affordable workforce hous- 
ing, and school concurrency, among 
other matters. The conclusion of this 
two-part article includes a list of steps 
that local governments should take to 
implement new legal requirements 
and take advantage of new regulatory 
and financing options. 


Developments of Regional 
impact (DRIs) 

¢ Phase, Buildout, and Expiration 
Dates Extended — In recognition of 
the 2007 real estate market condi- 
tions, both HB 1375 and HB 7203 
amended the statutory provisions 
relating to the phase, buildout, and 
expiration dates for approved DRIs 
that were under “active construction” 
on July 1, 2007.2 Such deadlines were 
uniformly extended for three years, 
regardless of any prior extension. This 
three-year extension will not be con- 
sidered a substantial deviation, and 
is not subject to further DRI review. 
In addition, this three-year extension 
will not be considered when determin- 
ing whether a subsequent extension 
is a substantial deviation. 

© Hotel Thresholds Increased —The 
DRI review standard for hotels and 
motels proposed in large counties was 
revised. Previously, the DRI threshold 
was 350 rooms for all counties; only 


those geographic areas specifically 
designated as highly suitable for in- 
creased threshold intensity in an 
approved local comprehensive plan 
and in the strategic regional policy 
plan were entitled to a DRI threshold 
of 750 rooms. HB 1375 removes the 
requirement for a specific designation 
and automatically provides a 750- 
room threshold for all hotel or motel 
developments of 750 or more rooms 
that are located in counties with a 
population greater than 500,000. 

e Changes for Sale as an Afford- 
able Unit Not Subject to Additional 
DRI Review — HB 1375 provides 
that changes to a DRI development 
order to allow a developer to sell an 
affordable housing unit to a person 
earning less than 120 percent of the 
median income for the area will not 
be considered substantial deviations. 
Such changes will not be subject to the 
DRI review process if a) the developer 
actively marketed the unit for at least 
six months, and b) was unable to close 
a sale to a person in a lower income 
qualified class.* However, a certificate 
of occupancy must have already been 
issued and the purchase price cannot 
be greater than the purchase price at 
which the unit was originally mar- 
keted to the “lower income qualified 
class.” Residential units which have 
already benefited from the exemptions 
provided under §§380.06(19)(b)(7) 
or (i) may not take advantage of this 
new exemption. 


Transportation Concurrency 
Reformed 

Some background on transportation 
concurrency is useful in understand- 
ing the significance of the changes 
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made in the 2007 session. Transpor- 
tation concurrency was a key compo- 
nent of the original Growth Manage- 
ment Act.’ It required that adequate 
transportation facilities meeting the 
adopted level of service standard be 
provided concurrently with the im- 
pacts of new development. However, 
shortly after its implementation, poli- 
cymakers learned that transportation 
concurrency had several unintended 
consequences. Chief among them was 
an unwanted incentive toward a sub- 
urban sprawl pattern of development. 
It was cheaper to build out on the 
urban fringe, where the roads were 
under utilized than in the downtown 
area, where congestion led to bur- 
densome requirements for developer 
improvements. 

In response to these problems, the 
Florida Legislature adopted a number 
of refinements to transportation con- 
currency in the 1990s, including op- 
tions for transportation concurrency 
exception areas (TCEAs),° transporta- 
tion concurrency management areas 
(TCMAs),‘ and de minimis provisions 
allowing redevelopment with an im- 
pact equivalent to 110 percent of pre- 
vious development on the site.’ The 
Florida Department of Community 
Affairs (DCA) also responded to the 
problem by first developing a sprawl 
policy and eventually adopting an 
urban sprawl rule.* Urban areas of the 
state quickly took advantage of these 
options. For example, the eastern 
halves of Broward and Miami-Dade 
counties were among the first TCEAs 
to be adopted. 

Over time, these mechanisms per- 
haps worked too well. By the early 
2000s, the Bush administration was 
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faced with popular concern that the 
balance had swung too far in the other 
direction. It identified that many lo- 
cal governments had failed to fully 
implement the capital improvements 
mechanisms in the Growth Manage- 
ment Act to achieve and maintain 
the adopted level of service standards 
for roads. This, combined with the 
absence of developer participation 
in road improvements for exception 
areas, led to near gridlock conditions 
in some areas of the state. 

The 2005 Florida Legislature ad- 
opted the Bush administration’s “Pay 
as You Go” package in Senate Bill 
360.° Since 2005, as local governments 
began to amend their comprehensive 
plans and codes to implement the 
more stringent capital improvement 
planning and budgeting requirements 
of SB 360 by the December 1, 2007, 
deadline, it became apparent the is- 
sue was more than regulatory. Many 
local governments were unable, with 
the available resources, to achieve 
and maintain any acceptable LOS 
standard for roadways using the new 
standards. Local governments also ad- 
opted and implemented proportionate 
share mitigation ordinances for trans- 
portation, and many projects were 
faced with what they perceived to be 
excessive costs for road improvements 
in order to proceed with development. 
Also, one of the longest and largest 
development booms in recent memory 
finally came to an end, making it more 
difficult for growth to absorb these 
mitigation costs. 

A new governor and a new DCA 
secretary brought a new perspective, 
and the Crist administration resolved 
to revise the requirements of SB 360 
to address these issues. Although 
not a glitch bill, HB 7203 clarified a 
number of the provisions adopted by 
SB 360. 

¢ Deadline for Compliance with 
CIE Requirements of SB 360 Extended 
— The December 1, 2007, deadline for 
compliance with the tougher stan- 
dards of SB 360 related to the capital 
improvements element was extended 
one year to December 1, 2008. 

e Financial Feasibility — In 2005, 
SB 360 created F.'S. §163.3164(32), 
which defined the term “financial 
feasibility.” Since then, there has 


been a dichotomy of opinion as to the 
applicability of the term “financial 
feasibility” when a development uses 
the proportionate share process for 
transportation facilities. A compre- 
hensive plan is now deemed finan- 
cially feasible for transportation, if 
the level of service standards are 
achieved and maintained by the end 
of the capital improvement schedule 
planning period, even if in a particular 
year necessary improvements are not 
concurrent with the impact of the de- 
velopment.” There will likely still be 
debate on what it means to “achieve 
and maintain” the level of service 
standard, but, at a minimum, a failure 
to do so in any one year is not grounds 
for finding the comprehensive plan 
out of compliance. In addition, if 
there is a long-term transportation 
concurrency management system, HB 
7203 clarifies that the requirement of 
financial feasibility shall apply to the 
duration of the long-term system." 

HB 7203 further provides that, at 
the discretion of the local government, 
a future land use map amendment 
to a comprehensive plan shall be 
considered financially feasible, and to 
have achieved and maintained level 
of service standards for transporta- 
tion facilities, if the amendment is 
supported by 1) a condition in a de- 
velopment order for a DRI or a legally 
binding proportionate share mitiga- 
tion agreement consistent with F‘S. 
§163.3180(12); or 2) a binding propor- 
tionate share mitigation agreement 
consistent with §163.3180(16)(f), 
and the property is located within an 
area designated on the comprehensive 
plan for urban infill, urban redevelop- 
ment, downtown revitalization, urban 
infill and redevelopment, or an urban 
service area. 

e Developer Responsibility for 
Transportation Backlogs — Since the 
inception of transportation concur- 
rency over 20 years ago, local govern- 
ments and developers have had to 
address the issue of backlogged trans- 
portation facilities. Typically, when 
a local government identified that 
a transportation facility was back- 
logged, developers were afforded the 
option either to 1) wait until an im- 
provement on the local government’s 
capital improvement plan remedied 


the deficiency, or 2) fund the neces- 
sary improvements to eliminate the 
deficiencies. However, given the car- 
rying costs associated with owning the 
land and market demands, a simple 
cost-benefit analysis often prompted 
developers to fund the necessary 
improvements themselves instead of 
waiting for the improvements to be 
made by the local government. 

With the introduction of the “Pay as 
You Go” and transportation propor- 
tionate fair share mitigation system 
in SB 360 developers started to ques- 
tion the ability of local governments 
to require them to eliminate or reduce 
existing transportation “backlogs.” To 
provide clarification on this issue, HB 
7203 provides that all developments, 
including development of regional 
impacts and Florida quality devel- 
opments, are no longer responsible 
for reducing or eliminating existing 
concurrency backlogs for transporta- 
tion.'* Therefore, in the event that 
proportionate fair share mitigation 
will be required, such mitigation 
must be limited to the development’s 
actual impact on the transportation 
facilities. 

It is unclear exactly how this change 
will be interpreted and applied, as the 
term “backlog” is not defined in this 
context.'* A backlog-related improve- 
ment may be one that was previously 
programmed on the local government’s 
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capital improvements plan and was 
not constructed according to schedule. 
An applicant for a current project that 
needs the capacity provided by that 
delayed improvement might argue 
that the improvement was needed 
for backlog and such an improvement 
is not the applicant’s responsibility. 
Other types of improvements might 
also be argued to be backlog-related, 
and each will need to be analyzed for 
compliance with the new statutory 
requirements. 

A looser interpretation of FS. 
§163.3180(12)(d) would be that any 
project for a roadway link that is 
already over capacity is a backlog 
project, similar to the definition of 
backlog used for FS. §163.3182. How- 
ever, such an interpretation would 
seem to make it impossible for local 
governments ever to require roadway 
improvements from developers. While 
capacity is available on a roadway, it is 
clear that a local government may not 
deny development affecting that link 
on the basis of those transportation 
impacts, or require the development 
to pay for any improvements to that 
link. If the first trip over the capacity 
of the link triggers its being classified 
as backlog for which developers may 
not be required to pay, then it seems, 
logically, that there can never be a 
time when it is possible to require a 
developer-funded roadway improve- 
ment. 

e Proportionate Share Mitigation 
Options Amended — By December 1, 
2006, SB 360 required local govern- 
ments to amend their concurrency 
management systems to provide a 
methodology for assessing proportion- 
ate fair-share mitigation options." 
HB 7203 amends these options and 
provides that proportionate fair share 
mitigation may now be directed to- 
ward one or more specific transporta- 
tion improvements which are reason- 
ably related to the mobility demands 
created by the development and such 
improvements may address one or 
more modes of travel.'® Therefore, in 
order to be consistent with state law, 
local governments will have to amend 
their concurrency management sys- 
tems to reflect this new option. 

© Proportionate Share Mitigation 
That Significantly Benefits the System 


— SB 360 provided, if there are not 
sufficient funds in the adopted five- 
year capital improvements plan to 
fully fund construction of a transpor- 
tation improvement required by the 
concurrency management system, the 
developer may still proceed with the 
development if a proportionate share 
mitigation agreement is entered into 
and the proportionate share mitiga- 
tion improvements will, in the opinion 
of the governmental entity or enti- 
ties maintaining the transportation 
facilities, “significantly benefit” the 
impacted transportation system.” 

HB 7203 amends this SB 360 provi- 
sion to provide that the funding of any 
improvement, which has been deemed 
to “significantly benefit” the impacted 
transportation system, will satisfy the 
concurrency requirements as a mitiga- 
tion of the development’s impact upon 
the “overall” transportation system, 
even if there remains a failure of con- 
currency on other impacted facilities.* 
This change is consistent with the 
proportionate fair share mitigation 
provisions adopted in SB 360, and HB 
7203’s express prohibition against de- 
velopers having to eliminate or reduce 
transportation backlogs. 

e Transportation Concurrency 
Exemptions — A local government 
may now grant an exception from the 
concurrency requirement for trans- 
portation facilities for developments 
within a community redevelopment 
area’ or an urban service area.” 

Airport passenger terminals and 
concourses, air cargo facilities, and 
hangars for the maintenance or stor- 
age of aircrafts are now considered 
public transit facilities and are ex- 
empt from concurrency.”! 

Developers of affordable workforce 
housing units as part of anew DRI or 
a substantial deviation to a DRI are 
exempt from transportation concur- 
rency requirements if the developer, 
along with the local government, can 
identify an employment center”? 
located within five miles of the de- 
velopment, and at least 50 percent 
of the units within that development 
are occupied by employees of that em- 
ployment center.” It is important to 
note that the concurrency exemption 
applies to all of the workforce housing 
units, not just those units occupied by 
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the employees of the identified employ- 
ment center. In addition, local govern- 
ments are prohibited from reducing 
any transportation trip-generation 
entitlements of the approved DRI 
development order for such a project. 

¢ Transportation Concurrency 
Incentives — The 2007 Florida Leg- 
islature recognized the benefits that 
flow to Floridians from private-sector 
entities that finance, construct, and 
improve public transportation facili- 
ties. These benefits include improved 
transportation for the general pub- 
lic without the need for additional 
expenditure of tax revenues. In an 
effort to encourage developers to con- 
tinue providing such benefits, HB 985 
provides that when a developer or 
property owner voluntarily improves 
traffic flow, capacity, or safety by con- 
tributing right-of-way and physically 
constructing or expanding a state 
transportation facility or segment, 
the voluntary contribution can be 
applied as a credit against any future 
transportation concurrency require- 
ments for that developer or property 
owner. The contributions must be 
outlined in a legally binding agree- 
ment between the property owner or 
developer, the local government where 
the improvement is located, and the 
Florida Department of Transportation 
(FDOT). Likewise, if the developer or 
property owner voluntarily contrib- 
utes right-of-way and constructs or 
expands a local government facility 
or segment, this contribution may 
also be credited toward any future 
transportation concurrency require- 
ments within the jurisdiction of that 
local government. 

¢ Developments of Regional Impacts 
— Local governments did lose some 
discretion when determining whether 
a DRI satisfies transportation con- 
currency. Under current law, when 
authorized by the local government’s 
comprehensive plan, a multi-use DRI 
could satisfy transportation concur- 
rency if certain requirements were 
met. Under HB 7203, the local govern- 


ment’s comprehensive plan no longer 


has to provide for such authorization 
and this provision has been broadened 
to include all DRIs. In addition, the 
location of a DRI will now be required 
to be taken into consideration when 
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determining if transportation concur- 
rency has been satisfied. 

¢ Multimodal Transportation Con- 
currency Pilot Project — HB 985 
authorizes FDOT to conduct a pilot 
project to study the benefits of and 
obstacles to establishing a multimodal 
transportation concurrency district 
encompassing more than one local 
government jurisdiction. FDOT can 
designate a study area for this pilot 
project with the agreement and coop- 
eration of DCA and interested local 
governments. Local governments 
would assist FDOT in developing a 
multimodal transportation plan, and 
may adopt appropriate comprehen- 
sive plan amendments to effectuate 
the multimodal transportation con- 
currency district. 

e Transportation Concurrency 
and the Strategic Intermodal System 
— HB 985 adds language that identi- 
fies the types of facilities that make 
up the three different components of 
the strategic intermodal system and 
the emerging strategic intermodal sys- 


tem. Local public transit systems that _ 


serve as connectors between the other 
two components are identified and 
included within the third component 
of the strategic intermodal system 
and the emerging strategic intermodal 
system. Additionally, any modification 
to remove or include a particular local 
public transit system requires local 
government coordination. 

HB 985 also adds language with 
regard to procurement and innovative 
financing techniques of public-private 
partnerships for construction of trans- 
portation facilities. FDOT is directed 
to prioritize those public-private 
partnership projects that are funded 
by the state transportation trust 
fund. FDOT must also coordinate 
with a local government in prioritiz- 
ing those projects that are not part 
of the strategic intermodal system 
but are part of the local metropolitan 
planning organization’s cost feasible 
transportation improvement plan and 
long-range transportation plan. 


Public School Concurrency 

In 2005, SB 360 mandated that 
public school concurrency be imple- 
mented by December 2008. Prior to 
their scheduled deadlines in 2008, 


local governments will be required to 
make several amendments to their 
public school facility planning interlo- 
cal agreements, comprehensive plans, 
and land development codes in order 
to implement public school concur- 
rency. The Department of Community 
Affairs contracted with several “pilot” 
communities to develop model interlo- 
cal agreements and comprehensive 
plan amendments in order to assist 
local governments with these neces- 
sary amendments.” Recognizing that 
public school concurrency will be 
implemented prior to the next legisla- 
tive session, the legislature took the 
opportunity to clarify a few issues that 
the pilot communities encountered. 
e Financial Feasibility — The 
legislature’s clarification of the term 
“financial feasibility” also applies to 
school facilities. Like transportation 
concurrency, a comprehensive plan 
is now deemed financially feasible 
for schools if the level of service stan- 
dards are achieved and maintained 
by the end of the capital improvement 
planning period even if, in a particular 


year, necessary improvements are not 
concurrent with the impact of the 
development.” In addition, also like 
transportation concurrency, if there is 
a long-term school concurrency man- 
agement system, the requirement of 
financial feasibility shall apply to the 
duration of the long-term system.” 

¢ Acceleration of School Facilities 
— Can a developer who is providing 
proportionate share mitigation satisfy 
concurrency by accelerating a neces- 
sary improvement from year four or 
later in the capital improvement plan 
to the first three years of the plan? The 
wording is not as clear as it could be. 
However, it appears that, under HB 
7203, the development may proceed 
if the accelerated facilities, when 
built, will fully mitigate the proposed 
development; if the developer enters 
into a binding financially guaranteed 
agreement with the school district 
to construct the facilities within the 
first three years of the plan and if 
the cost of the accelerated school fa- 
cility is equal to or greater than the 
development’s proportionate share. 
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In addition, HB 7203 provides that, 
when the completed public school fa- 
cility is conveyed to the school district, 
the developer shall receive impact fee 
credits usable within the zone where 
the facility is constructed or any at- 
tendance zone contiguous with or 
adjacent to the zone where the facility 
is constructed.O 


1 These bills are Chapters 2007-204, 
2007-198, and 2007-196, Laws of Florida, 
respectively. 

2 Fra. Start. §380.06(19)(c). The Florida 
Department of Community Affairs has is- 
sued a memo regarding the interpretation 
of this provision. The DRI must not have 
exceeded any of the existing deadlines 
for phasing, buildout, or expiration in its 
development order. DCA further suggests 
that “active construction” is present if 
there is a valid local government develop- 
ment permit authorizing physical develop- 
ment and physical construction pursuant 
to that development order has occurred. 
It is expected that this provision will be 
liberally interpreted in favor of the exten- 
sion. Neither DCA’s memo nor the statute 
addresses the process for actually extend- 
ing the dates in the approved development 
orders — is a notice of proposed change 
required? It is likely that most extensions 
will be added to development orders as 


part of or along with some other change 
that will determine the process. 

3 Fra. §380.06(19)(e)(2)(k). 

4 Fia. Strat. Ch. 163, Part II. 

5 Fra. Star. §163.3180(5)(d), (e), and (f). 

Fra. Start. §163.3180(9)(a). 

7 Fra. Star. §163.3180(6). 

5’ FAC. Rules 9J-5.006 and 9J-5.011. 

® Chapter 2005-290, Laws of Florida. 

0 Fra. Stat. §163.3164(382). 

Fra. Strat. §163.3177(2). 

Bra. Star. §163.3180(12)(d). 

1S The term “transportation concurrency 
backlog” is defined in HB 7203, but only 
with regard to the newly created FLa. 
Strat. §163.3182, relating to transportation 
concurrency backlog areas. See discussion 
below. Fia. Star. §163.3182(1) provides 
that a “transportation concurrency back- 
log” is an identified deficiency where the 
existing extent of traffic volume exceeds 
the level of service standard adopted in a 
local government comprehensive plan for 
a transportation facility, and that “trans- 
portation concurrency backlog project” 
means any designated transportation 
project identified for construction within 
the jurisdiction of a transportation concur- 
rency backlog authority. 

4 Notably, during the initial review of HB 
7203, some parties have suggested that the 
formula for proportionate share mitigation 
may need to be revised to account for the 


new requirements related to “backlog” 


facilities. However, at this time, DCA has 
not issued a formal opinion on the issue. 
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Fra. Star. §163.3180(16)(a) and (b)(1). 

'6 Fra. Star. §163.3180(16)(b)(2)(c). 

7 Fra. Stat. §163.3180(16)(f). 

Fra. Stat. §163.3180(16)(b)(2)(f). 

'° The term “urban redevelopment” now 
includes community redevelopment areas 
and such areas must be located within 
an urban redevelopment area designated 
within the comprehensive plan. FLA. Star. 
§§163.3164(26) and 163.3180(5)(b). 

»0 This exemption is intended to apply to 
urban service areas adopted after the effec- 
tive date of HB 7203. To qualify for such an 
exemption, the urban service area must be 
within a transportation concurrency excep- 
tion area that includes lands appropriate 
for compact, contiguous urban develop- 
ment, which does not exceed the amount of 
land needed to accommodate the projected 
population growth at densities consistent 
with the comprehensive plan. Thus, the 
new exemption seems to be pointless — if 
the area is already a TCEA, it is already 
exempt from transportation concurrency. 

21 Bia. Strat. §163.3180(4)(b). 

22 The term “employment center” refers 
to any employer with 25 or more full-time 
employees. 

23 Fa. Stat. §163.3180(17). 

*4 Those pilot community documents and 
other technical assistance documents, in- 
cluding a model proportionate share miti- 
gation agreement for school facilities and 
a model concurrency management system 
ordinance are available at www.dca.state. 

2 Stat. §163.3164(32). 

Stat. §163.3177(2). 


Editor’s note: Several authors simul- 
taneously submitted articles separately to 
the City, County and Local Goverment and 
Environmental and Land Use Law section 
column editors on the same timely subject. 
Timothy M. Hughes’ article, “House Bill 
7203: Growth Management Reform — Fix- 
ing the Glitches, Pipelining, Streamlining, 
and Other Evolutional Changes” appeared 
in the October 2007 issue of the Journal 
in the Environmental and Land Use Law 
column. The editors, rather than pulling 
either from publication, provide both for 
the Journal’s readership. 


Susan L. Trevarthen, AICP, is a 
member of Weiss, Serota, Helfman, Pas- 
toriza, Cole & Boniske, P.L. She practices 
in the Ft. Lauderdale office and chairs the 
firm’s municipal land use and zoning law 
group. 

Chad S. Friedman is a 2004 gradu- 
ate of Stetson University College of Law 
and is an associate in the group. 

Michelle Vos is a student at St. 
Thomas University School of Law, expected 
to graduate in 2008, and is a law clerk for 
the group. 

This column is submitted on behalf 
of the City, County and Local Government 
Law Section, Elizabeth M. Hernandez, 
chair, and Jewel W. Cole, editor. 
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REAL Property, PROBATE AND 
Trust LAw 


by Patrick J. Lannon 


What Every Attorney Needs to Know 
About Estate Planning 


ince many (if not most) at- 

torneys specialize in a fairly 

narrow area of the law, many 

attorneys do not focus on es- 
tate planning issues in their day-to-day 
practice. However, any attorney, even 
an attorney whose only experience 
with estate planning was studying for 
the bar exam, needs to be able to rec- 
ognize when a transaction or lawsuit 
the attorney is working on may have 
potentially significant implications for 
a client’s estate plan. In addition, even 
an attorney whose representation has 
no estate planning implications may 
want to alert a client to the estate 
planning implications of unrelated 
events of which the attorney is aware.' 
The results of nonexistent, incomplete, 
or out-of-date estate plans are, all too 
often, arguments and misunderstand- 
ings, not to mention acrimonious law- 
suits, among the deceased’s family and 
closest friends. This is almost always 
the last thing the decedent would have 
wanted. In order to help avoid this 
outcome, an attorney must be able to 
recognize transactions and events in 
the client’s life that are particularly 
significant from an estate planning 
perspective.” 

The following is a noncomprehensive 
list of critical transactions and life 
events that are ideal occasions for at- 
torneys and other advisors to keep in 
mind as estate planning opportunities 
for those clients with whom they share 
close and confidential relationships. 


Marriage 

Even those with relatively modest 
wealth should update their estate plans 
when getting married. Pre-marriage 
estate planning documents (including 


beneficiary designations on retirement 
accounts and life insurance) usually do 
not reflect post-marriage intentions. 
Depending on the terms of any existing 
will and the existence and parentage 
of children, a surviving spouse may be 
entitled under the rules of intestacy (or 
under the pretermitted spouse rules if 
there is a pre-marriage will in place) 
to all of the deceased spouse’s probate 
estate, to half of the probate estate, or 
to half of the probate estate plus the 
first $60,000 of the probate estate. Non- 
probate assets continue to pass in ac- 
cordance with their form of ownership 
or beneficiary designation. Alternately, 
a surviving spouse may elect to receive 
30 percent of a statutorily determined 
“elective estate.” The actual spousal 
entitlement will vary, with little regard 
for the deceased spouse’s actual inten- 
tions, depending on the presence and 
parentage of descendants, the terms of 
any existing will, and the title of exist- 
ing assets. 

Individuals with more substantial 
wealth will want to consider a prenup- 
tial or postnuptial agreement to clarify 
rights upon divorce or death, especially 
if one spouse has children by a prior 
marriage or if either spouse has family 
wealth earmarked for future genera- 
tions. Special provisions should be made 
to plan for homestead real property, and 
planning to take advantage of breaks 
given to married couples to minimize 
or avoid estate taxation should be con- 
sidered. Solid estate planning may be 
the best gift a newly married couple can 
give each other. 


Birth of a Child or Grandchild 
The birth of a child — especially the 
first child — is probably the most obvi- 


ous time to update an estate plan. The 
new parents will want to name a guard- 
ian in the event of both parents’ demise 
during minority, create a testamentary 
or lifetime trust to avoid appointment of 
a guardian of the property of the minor, 
and revise wills to avoid pretermitted 
child treatment.* The parents should 
also consider homestead issues, i.e., 
whether the homestead should be 
titled tenants by the entirety to avoid 
an interest passing to minor children 
on the untimely death of a parent. Life 
insurance coverage should be reviewed 
for sufficiency. Wealthier new parents 
may begin a gifting program (perhaps 
including a 529 plan or other education 
planning)‘ for the benefit of the child. 
New grandparents would also be well 
advised to update estate planning docu- 
ments to provide a generation-skipping 
component, including a current gifting 
program. 


Divorce 

Anyone contemplating divorce should 
consult an estate planning attorney.’ As 
part of the divorce process beneficiary 
designations will need to be updated, 
jointly owned assets will need to be 
retitled, and wills and trusts will need 
to be revised or replaced. In addition, 
the special skills of an estate planning 
attorney may prove useful in drafting 
a marital settlement agreement that 
provides for the ex-spouse or children 
on death, particularly where estate 
taxes may be an issue. 


Purchase of Life Insurance 

Life insurance often represents the 
single largest asset passing on death, 
but life insurance is often purchased, 
and beneficiary designations are often 
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completed without the assistance of 
an estate planning attorney familiar 
with the client’s goals and likely tax 
situation. Even sophisticated clients 
may not be aware that estate tax on 
an insurance policy may be avoided 
by use of an irrevocable trust,° and 
few have considered that cumbersome 
guardianship proceedings for minors 
may be avoided by naming a trust for 
a child as a beneficiary. For best results, 
a client should consult with an estate 
planner before any insurance purchase 


Wealth Transfer or 
Liquidity Event 

While most clients who have recently 
realized significant wealth (whether 
through sale of a business, inheritance, 
settlement of a personal injury claim, 
or in some other manner) eventually 
find their way to an estate planner, few 
seem to realize that the most effective 
estate planning opportunities may be 
available only before or immediately 
after the wealth transfer or realization 
occurs. For example, wealth received by 
inheritance may be asset protected if 
the recipient asks to receive the assets 
in trust. Timely disclaimers may avoid 
a level of estate taxation by moving 
wealth directly to a beneficiary's chil- 
dren or even grandchildren.’ Wealth 
realized upon the sale of a business 
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or other liquidity event may be lever- 
aged for transfer tax purposes by the 
prior use of lifetime gifts (which may be 
eligible for valuation discounts). Many 
times income tax can be postponed and 
charitable gifts leveraged through ap- 
propriate planning prior to a liquidity 
event. For the wealthier client, newly 
liquid assets may make previously im- 
practical estate tax savings strategies 
worth a second look. 


liIness 

Even though an appropriate estate 
plan may have been in place long before 
illness strikes, a serious medical chal- 
lenge will often crystallize a client’s 
priorities in the way no other event can. 
Whether an estate plan review sparked 
by illness involves minor revisions or a 
completely new plan, the process often 
comforts the patient with the assurance 
that his or her loved ones will be taken 
care of in the event that he or she does 
not survive the illness. Families that 
avoid the topic of estate planning dur- 
ing illness to spare the feelings of the 
patient may come to regret the decision 
if the patient dies and the existing plan 
fails to reflect the expressed intentions 
of the deceased, or fails to minimize 
estate taxes. 


Purchase of Real Property 

While purchase of real property may 
appear at first blush to be a relatively 
inconsequential event from an estate 
planning perspective, upon closer in- 
spection it is apparent that real prop- 
erty purchases often have significant 
— and often unintended — estate 
planning consequences. 

Homestead rules should be taken 
into consideration whenever title to a 
residence is taken. A homeowner who 
may be survived by a spouse or a minor 
child has limited options for devise of a 
homestead. Without proper planning, 
these limitations can create an unpleas- 
ant surprise for the family of a deceased 
homeowner. 

Appropriate consideration should 
also be given to the form of ownership 
of commercial real property to take into 
account creditor protection issues and 
the possibility of discounted gifting. 
Outright ownership of such properties 
can expose the owner to liability for 
lawsuits relating to the property and 
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make eventual transfer of the proper- 
ties to younger generations difficult and 
inefficient. In addition, any resident of 
a state that does not currently assess 
an estate tax, such as Florida, should 
pay careful attention to the manner of 
holding title to property in a state that 
does assess an estate tax, such as New 
York. Placing such property in an ap- 
propriate entity may allow substantial 
state estate tax savings. 

Even the most carefully drafted 
estate planning documents may not 
save unintended dispositions and taxes 
if later real estate purchases are not 
coordinated with the existing plan. 


Change in Domicile 

Anyone planning to move from one 
state (or country) to another should 
update his or her estate planning 
documents to reflect the new domi- 
cile.* This planning not only legally 
confirms the new domicile, it allows 
the client to excise provisions in 
current documents that may not be 
effective in the new domicile (such 
as no-contest clauses) and take ad- 
vantage of provisions not previously 
available (such as a separate list to 
dispose of tangible property on death). 
Large differences in state law in such 
areas as spousal elective share, state 
estate tax, and homestead disposition 
of property on death make it possible, 
if not likely, that estate planning docu- 
ments prepared out of state are no 
longer appropriate. Country-specific 
laws make estate planning a must for 
the mobile international client. 


Significant Charitable or 
Personal Giving 

A client who is contemplating 
significant charitable giving (either 
during life or upon death) may be 
surprised to learn that such gifts may 
be leveraged through use of a chari- 
table trust to include a component 
benefiting his or her family. Other cli- 
ents may benefit from the charitable 
legacy inherent in the creation of a 
private foundation or donor advised 
fund. All substantial charitable givers 
should seek professional guidance to 
determine the income and estate tax 
consequences of their plans. Clients 
planning significant personal gifts 
may benefit from advice regarding 
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the benefits of gifts in trust, filing of 
gift tax returns, avoiding the use of 
unified credit, tax efficient funding of 
education planning, and many other 
issues. A client’s advisors should take 
steps to make sure any substantial 
giver is appropriately advised. 


International Travel 

Clients frequently request revisions 
to estate planning documents before 
traveling internationally. As long as 
such planning is done well in advance 
of the planned trip (to leave plenty of 
time for client planning and review of 
documents), a client’s elevated level 
of concern about safety may serve as 
an excellent opportunity to catch up 
on long intended (and long delayed) 
changes to an estate plan. All too 
often, however, a client will request 
changes immediately prior to travel, 
creating a patchwork plan that may 
not be corrected once the trip has 
been completed. A timely suggestion 
sufficiently prior to the planned activ- 
ity can make all the difference in the 
world. 


Retirement 

Retirement is an ideal time for a cli- 
ent to review and update an estate plan 
because by retirement much of the un- 
certainty about the nature and extent 
of a client’s likely estate will have been 
removed. With a good financial plan to 
estimate future income and expenses, 
a client may better assess exactly what 
assets he or she would like to pass to 


what beneficiaries. Some clients may 
wish to scale back on gifting programs 
once the reality of a “fixed income” sets 
in; others may realize that an excess 
exists from which to begin a gifting 
program. 


Conclusion 

While estate planning is a lifelong 
endeavor that should not be neglected 
at any time, a review of the potentially 
significant events listed above indi- 
cates a few easily recognizable oppor- 
tunities for an advisor to add value toa 
client experience by recommending the 
creation of or an update to an estate 
plan. While not every client will need 
estate planning at each potentially 
critical juncture, there are great po- 
tential savings (both emotional and 
financial) for the families and friends 
of those that do.Q 


' The official comments to Rule 4.2.1 of 
the Rules of Professional Conduct note 
that “A lawyer ordinarily has no duty to 
initiate investigation of a client’s affairs or 
to give advice that the client has indicated 
is unwanted, but a lawyer may initiate 
advice to a client when doing so appears 
to be in the client’s interest.” 

2 Given the potential complexity of 
many estate planning issues, once a need 
for estate planning is identified, any at- 
torney who does not practice in the area of 
estate planning should consider associa- 
tion with or referral to an estate planning 
specialist. See Rule 4-1.1 of the Rules of 
Professional Conduct. 

3 A child who is not provided for by a will 
executed before the birth of the child may 
be entitled, in some circumstances, to an 
intestate share of the parent’s estate. 


* See Kevin Matz, Practical Strategies 
for Funding a Child’s Education, 33 Es- 
TATE PLANNING 6 (June 2006). 

5 See Jeffrey A. Baskies, Every Divorcing 
Client Needs Estate Planning, 80 F1a. B. 
J. 62 (December 2006). 

§ See Patrick J. Lannon, Planning Op- 
portunities With Irrevocable Life Insur- 
ance Trusts, 34 Estate PLANNING (May 
2007). 

7 A beneficiary who executes a timely 
and effective disclaimer will be treated 
for estate tax purposes as having pre- 
deceased the decedent, allowing assets 
to pass, without tax consequences to the 
disclaiming person, to the alternate ben- 
eficiary provided for under the operative 
document or applicable law. 

8 See Patrick J. Lannon, Domicile Plan- 
ning — Don’t Take it for Granted, 80 Fa. 
B. J. 34 (January 2006). 
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LAW 


by Reuben A. Doupé 


Ruberg, Parry, and the Classification 
of Unvested Stock Options 


n Parry v. Parry, 933 So. 2d 9 

(Fla. 2d DCA 2006), the Second 

District Court of Appeal com- 

pleted a methodology for the 
classification of marital and nonmari- 
tal employment stock options that 
began in Ruberg v. Ruberg, 858 So. 2d 
1147 (Fla. 2d DCA 2003). This article 
provides a step-by-step roadmap for 
the calculation of the marital and 
nonmarital portions of employment- 
related stock options. 


Step One: Employee 
Compensation Options 
or Market Options 

e What are Stock Options? One 
must first understand what stock 
options are in order to understand 
how to properly classify them. Stock 
options are contracts that allow the 
holder/owner to purchase shares of 
stock in the future at a stated price, 
the strike price. Common sense dic- 
tates that if the stock is valued higher 
than the strike price, then the holder 
will likely exercise the option and 
purchase the stock at a price under 
value, then sell the same shares at 
market value and make a profit.' In 
contrast, if the market value of the 

- stock decreases to a value below the 
strike price, the holder will probably 
not exercise the options. In this case, 
the “underwater options” will remain 
unexercised until the value increases 
or they expire. 

Employment stock options are 
generally issued subject to a vest- 
ing period.” While the options are 
unvested, the owner cannot exercise 
them and they are subject to market 
fluctuations without control. Once 
the options “vest,” they become freely 
exercisable. This type of future vest- 


ing is used by employers to retain 
employees, as the options will gener- 
ally be terminated if the employment 
ceases prior to the vesting date. 

¢ What are Restricted Stock? Re- 
stricted stock, which were also at is- 
sue in Ruberg and Parry, are unvested 
shares of stock given to an employee 
as equity compensation. Restricted 
stock differ from stock options in that 
once the shares vest, they are owned 
entirely by the employee, without the 
requirement of exercising an option 
to purchase the stock.* Moreover, 
unlike stock options, there is no cost 
to the employee with restricted stock 
awards. Although each restricted 
stock grant is different, generally, once 
restricted stock vests, the employee 
has complete ownership rights of the 
stock. Restricted stock is only used for 
employment compensation, and there 
is no market for them. The restricted 
stock document, or the general em- 
ployee compensation plan under 
which the shares are issued must 
be carefully reviewed to accurately 
understand the employee’s rights to 
the shares. 

© Market Options or Employment- 
related Options? The first step in the 
Ruberg-Parry methodology is to de- 
termine whether you are dealing with 
employment-related stock options 
and restricted stock. Employment- 
related stock options are received 
by an employee as an incentive or 
compensation from the employer. 
The methodology discussed herein 
is not appropriate for market stock 
options unrelated to employment, 
which are sold and traded as other 
market investments. For purposes 
of equitable distribution of marital 
assets, market options would not be 


40 THE FLORIDA BAR JOURNAL/NOVEMBER 2007 


treated any differently than any other 
stock or investment asset acquired 
during the marriage. It is only the 
employment-related stock options or 
restricted shares that are subject to 
the Ruberg/ Parry methodology. 


Step Two: Ruberg and the 
“Primary Purpose Test” 

In 2003, the Second District Court 
of Appeal addressed the classifica- 
tion of employment-related unvested 
stock options head on. In Ruberg, 
the husband was granted significant 
stock options as employment incen- 
tives from his employer, Intermedia.‘ 
At the time of the divorce filing, the 
husband owned 675,301 vested stock 
options and restricted shares of stock. 
The trial court ruled that all vested 
stock options and restricted shares 
were marital. The husband also held 
299,370 unvested stock options and 
170,482 unvested restricted shares 
which the trial court awarded to him 
as his nonmarital property. 

The wife appealed the classification 
of the unvested restricted shares and 
stock options as nonmarital property, 
asserting that all of the stock options, 
vested or unvested, were deferred 
compensation and, therefore, marital 
under §61.075(5)(a)(4). In affirm- 
ing the trial court’s decision, the Sec- 
ond District established the “primary 
purpose test.” 

The sole objective of the “primary 
purpose test,” as stated in Ruberg, 
is to determine whether restricted 
shares and stock options are deferred 
compensation.* “The dispositive issue 
is whether the grant was made in 
consideration for actions undertaken 
during the marriage and before the 
applicable cutoff date.”’ The Ruberg 
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court reasoned that in order to make 
this determination, the trial court 
must view the option grants or re- 
stricted shares at the point in time that 
the grant was made and determine 
whether the grant was made to com- 
pensate for past or future services. 

To simplify the “primary purpose 
test,” consider its application to a form 
of compensation other than stock op- 
tions. If a spouse is paid only once per 
year, the trial court must consider the 
purpose of the paycheck on the date it 
is paid. Is the paycheck compensation 
for the past year, the coming year, or 
some combination of both? 

Although Ruberg expressly delin- 
eates the “primary purpose test,” it 
does not adequately explain how each 
result should be applied. The court 
merely allocates one paragraph to 
explaining the result of the “primary 
purpose test.”* The court reviewed the 
relevant stock option plan documents 
and affirmed the trial court’s factual 
findings that the primary purpose of 
the Intermedia unvested stock op- 
tions were incentives to render future 
services. Mr. Ruberg’s stock options 
vested on a monthly basis, and the 
court found that the stock options 
and restricted shares vested as they 
were earned; the unvested options and 
shares “were mere expectancies for 
Mr. Ruberg until he earned them.” 

e Primary Purpose is Past Services 
— “If the primary purpose is to com- 
pensate for past services, the award is 
a form of deferred compensation.”"° By 
definition, deferred compensation, to 
the extent it was earned by marital ef- 
fort, is a marital asset.'' According to 
Ruberg, if stock options or restricted 
stock are granted with the primary 
purpose of compensation for past ser- 
vices, then the entire stock option or 
restricted share grant, whether vested 
or unvested, is deemed earned as of 
the day it is granted and is considered 
a marital asset. The result is that all 
of the options and shares are deemed 
marital in nature, so long as the grant 
date occurred during the marriage.’ 

e Primary Purpose is Future Ser- 
vices — “If the primary purpose is 
to compensate for future services, 
the award is not a form of deferred 
compensation.” Practitioners across 
the state likely took this statement in 


Ruberg to mean that if the primary 
purpose of unvested stock options is 
found to be compensation or incentive 
for future services, than any and all 
unvested stock options and restricted 
shares are the owner’s nonmarital 
property, similar to the result in Ru- 
berg. This, however, is an incorrect 
application of Ruberg, as evidenced by 
footnote 2, where the Second District 
acknowledged that the “division and 
classification of the particular options 
and restricted shares as marital and 
nonmarital was simplified in this 
case by the fact that the options and 
restricted shares vested monthly as 
they were earned.” 

The Ruberg court did not hold that 
any and all unvested stock options or 
restricted shares granted primarily 
for future services were nonmarital; 
rather it held that while the vested 
options had been earned and become 
marital, Mr. Ruberg’s “unvested” op- 
tions had not yet been earned and 
were, therefore, his nonmarital assets. 
These unvested options and restricted 
shares “were mere expectancies for 
Mr. Ruberg until he earned them.” 
Although this aspect of Ruberg went 
largely ignored, it contains the most 
important rationale and left the door 
open for further ruling on how unvest- 
ed stock options and restricted shares 
should be classified. The Ruberg court 
stated: “li]t has therefore not been 
necessary for us to address the ap- 
propriate methodology for allocating 
options that were earned before the 
applicable cutoff date but remained 
unvested.”"® 

To summarize, if you are presented 
with employment-related stock op- 
tions or restricted shares, you must 
apply the “primary purpose test.” 
If the primary purpose is for past 
services, then all of the options and 
shares, whether vested or unvested, 
are marital.’ If the primary purpose 
is determined to be for future services, 
your analysis must continue. 


Step Three: Parry and the 
“Coverture” Fraction 

The opportunity to establish such 
an “appropriate methodology” for clas- 
sification of unvested stock options 
and restricted stock awards awarded 
for future services presented itself to 


the Second District in Parry.'* The 
next step in the Ruberg/Parry proto- 
col is a determination of how many 
of the unvested stock options have 
been earned during the marriage and 
prior to the applicable cutoff date for 
equitable distribution.'® 

In Parry, like in Ruberg, the trial 
court found that the stock options and 
restricted shares awarded to the hus- 
band were primarily to compensate 
for future services. The trial court held 
that all of the husband’s unvested op- 
tions and restricted shares were his 
separate nonmarital assets. The key 
factual distinction is that the Parry 
options and shares vested annually 
instead of monthly. In light of the 
longer vesting period, the husband 
expended marital effort between the 
grant of the options and the cutoff 
date for equitable distribution. This 
issue was recognized by the Parry 
court: “[E]ven though Tim performed 
marital labor during the vesting pe- 
riods of the stock and option grants, 
Ingrid was not permitted to share in 
this aspect of the compensation Tim 
would eventually receive for that 
labor.” The Parry court recognized 
that “an award given as an incentive 
for future service would be marital 
only to the extent that the service is 
thereafter performed before the end 
of the marriage.””! 

Parry went beyond Ruberg to com- 
plete the methodology. Parry sets forth 
a formula for the determination of 
how many of the stock options and 
restricted stocks had been earned 
by the employee spouse during the 
marriage. The earned portion is de- 
termined by the use of a coverture 
fraction, similar to the “time rule” 
used in other states.”” Parry applies 
the fraction utilized to determine the 
marital portion of pension plans and 
cites to Trant v. Trant, 545 So. 2d 428 
(Fla.2d DCA 1989), for the appropri- 
ate calculations. The numerator is 
“the amount of time the employee was 
married while participating in the 
plan, and the denominator is the total 
time the employee has in the plan.”” 
Stated otherwise, the numerator is 
the time in which the employee spouse 
exerted marital effort to earn the 
stock options, and the denominator is 
the total amount of effort required by 
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lf a spouse is paid only once per year, the 
trial court must consider the purpose of 
the paycheck on the date it is paid. Is the 
paycheck compensation for the past year, the 
coming year, or some combination of both? 
Although Ruberg expressly delineates the 
“primary purpose test,” it does not adequately 
explain how each result should be applied. 


the employee to completely earn the 
stock options or restricted stocks. 

In Parry, the fraction numerator is 
the time from the grant date to the 
date of filing (the cut-off date pursu- 
ant to FS. §61.075) and the denomi- 
nator is the entire time from the date 
the options in question were granted 
until the vesting date. With respect 
to the beginning date, Mrs. Parry had 
unsuccessfully argued that the begin- 
ning date should be one year prior to 
the grant date because Mr. Parry’s 
annual stock option grant was based 
on his previous year’s performance.“ 
The Second District denied this claim 
by stating, “[clonsistent with our 
affirmance of the trial court’s deter- 
mination that the awards were for 
future service, we reject [Mrs. Parry’s] 
argument that the numerator should 
include the year prior to the grant 
date.”” Although the beginning date 
for the coverture fraction in Parry 
was the grant date based upon its 
facts, the coverture fraction does not 
mandate use of the grant date as the 
beginning date for the numerator 
and denominator, rather is flexible 
and heavily relies upon the facts and 
circumstances of each case. In other 
words, Parry does not require the 
beginning date for the numerator to 
be the grant date, rather simply used 
that date as the appropriate date 
based upon the Parry facts. 

Before applying the fraction to the 
stock options, a separate fraction is re- 
quired for each stock option grant and 
each vesting block. These computa- 


tions create a percentage fraction that 
is then multiplied against the number 
of stock option shares in the grant (or 
vesting block) leaving the number of 
stock option shares that were earned 
during the marriage. This fraction 
enables the trial courts to accurately 
classify the marital portion of stock 
options and restricted share grants, 
whether vested or unvested, while 
at the same time determining the 
employee spouse’s nonmarital portion 
of this perquisite of employment. 
This is the rational extension of 
Ruberg. Pursuant to the equitable 
distribution statute, deferred com- 
pensation is a marital asset whether 
it is vested or unvested.”* For this 
reason, the fact that stock options 
are unvested is not, by itself, suf- 
ficient justification to find that all 
unvested stock options are nonmarital 
in nature. As stated in Ruberg, “[t|he 
dispositive issue is whether the grant 
was made in consideration for actions 
undertaken during the marriage and 
before the applicable cutoff date [i.e., 
marital effort].” The utilization of the 
coverture fraction permits accurate 
determination of the exact portion of 
unvested stock option and restricted 
share awards that were earned by 
marital effort and are, thus, marital. 


Example of the Application of 
the Coverture Fraction 

The wife, Mrs. Blue, is an accoun- 
tant at a publicly traded company and 
receives stock options on an annual 
basis as part of her executive com- 


42 THE FLORIDA BAR JOURNAL/NOVEMBER 2007 


pensation package. The yearly stock 
option grants are granted on July 1st 
of each year and are given with a let- 
ter to the employee. This letter clearly 
states that the employee is given stock 
options in an amount determined by 
the compensation committee based 
upon performance over the past year, 
with the intent of enticing her to 
continue her efforts for the next four 
years. One quarter of the total stock 
option grant vests every year for each 
of the four-year vesting term. For the 
purpose of this example, Mrs. Blue 
only has one stock option grant of 
100,000 stock option shares, granted 
on July 1, 2004. Mrs. Blue filed for 
divorce from her husband of 10 years 
on September 30, 2006. 

Step One: Are the options employ- 
ment-related compensation or an 
investment asset traded on the open 
market? It is clear that these are 
employment-based stock options, 
meaning that they may not be marital 
options in their entirety. 

Step Two: Application of the “pri- 
mary purpose test.” In making this 
factual determination, the trial court 
examines the language of the corpo- 
rate equity compensation plan, which 
contains language similar to that 
of Intermedia as quoted in Ruberg. 
In addition, Mrs. Blue presents as 
her witness the CEO of Mrs. Blue’s 
employer, who testifies that the 
corporation’s purpose for utilizing 
stock options is to keep its executives 
involved in the future success of the 
corporation to gain the employee’s 
continued best efforts in their job. In 
an effort to prove that the primary 
purpose of the options is for past ser- 
vices, Mr. Blue presents the letter 
from the corporation delineating that 
the amount of options granted were 
determined based upon the past year’s 
performance. 

In this example, the trial court 
found Mrs. Blue’s evidence to be more 
persuasive than Mr. Blue’s and found 
that the primary purpose of the option 
grant in question is to secure Mrs. 
Blue’s best future services. 

Step Three: Application of the 
Parry coverture fraction. Prior to the 
date of filing, one half (50,000) of the 
stock options have already vested to 
Mrs. Blue. Those option shares were 
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clearly earned prior to the relevant 
equitable distribution cutoff date and 
are marital in nature. The fractions 
determined below need only be ap- 
plied to the remaining one half of the 
options which vest after the date of 
filing of the petition. 

The fraction for Mrs. Blue’s options 
consists of a numerator that is the 
time in which she exerted marital ef- 
fort to earn the stock options, and the 
denominator that is the total amount 
of effort required by the employee to 
completely earn the stock options. 
Although Mr. Blue is unsuccessful 
in proving that the options should 
be 100 percent marital because they 
were earned by past services, he can 
successfully show that the marital 
effort expended by Mrs. Blue began 
exactly one-year prior to their grant. 
This theory, although denied to Mrs. 
Parry based upon her facts, is permit- 
ted by the Parry court as evident in 
its definition of the numerator: “the 
numerator should represent the num- 
ber of months in which marital labor 
was devoted to earning the award.” If 
Mr. Blue can prove that marital effort 
before the date of the grant was devoted 
to earning the award, then the trial 
court can use that date as the beginning 
date for the numerator (and denomina- 
tor), even though the primary purpose 
of the stock option grant is future ser- 
vices, after all the primary purpose, by 
definition, is not necessarily the sole 
purpose. Accordingly, the numerator 
for Mrs. Blue’s stock options is the time 
period between July 1, 2003, and the 
date of filing, September 30, 2006 (39 
months). 

A separate denominator must be 
determined for each vesting bundle of 
options. For the 25,000 option shares 
that vest on July 1, 2007, the denomi- 
nator is the time between July 1, 2003, 
and July 1, 2007 (48 months). Using 
the 39-month numerator, the fraction 
is 39/48, or 81.25 percent. Application 
of this to the 25,000 option shares 
that vest on July 1, 2007, results in 
20,312.5 marital shares. 

For the 25,000 option shares that 
vest on July 1, 2008, the numerator 
is the same (39 months) and the de- 
nominator is the time between July 
1, 2003, and July 1, 2008 (60 months). 
According to this fraction, 65 percent 


of the stock options that vest on July 
1, 2008, or 16,250 are marital. 

Of the total 100,000 option shares 
granted to Mrs. Blue as compensation 
by her employer, 86,463.57 option shares 
are marital and must be equitably divided 
between Mr. and Mrs. Blue.” 

Variations of this fact pattern will 
test your knowledge of the “primary 
purpose test” and the coverture fraction. 
What if the Blues did not marry until 
after the grant, but before any of the 
shares vested? What if all of the shares 
vested after four years instead of one- 
quarter each year? What if Mrs. Blue 
had filed for divorce one-month prior 
to receiving the option grant? Each of 
these factual twists will effect the re- 
sulting percentage of the stock options 
that are marital versus nonmarital. 

The addition of the coverture frac- 
tion to this analysis does not make the 
“primary purpose test” obsolete. There 
is a relationship between Ruberg and 
Parry, and each case provides one step 
in the overall equitable distribution 
process. The “primary purpose test” 
is alive and well. A factual finding 
that the primary purpose is for past 
services will result in 100 percent of 
the stock options and restricted stock 
being classified as marital or 100 
percent nonmarital, depending on 
the marital status of the parties on 
the grant date. A primary purpose of 
past services means all of the options 
or shares are deferred compensation, 
regardless of whether they have 
vested prior to the date of filing of the 
petition, and are marital. However, 
while the “primary purpose test” can 
be the end of the road, it may also 
simply lead to the coverture fraction. 
The Parry coverture fraction is flexible 
and allows for variations depending 
on the specific facts of each case. The 
use of the coverture fraction allows 
trial courts to capture all stock options 
or restricted shares that have been 
earned by the employee spouse during 
the marriage as marital assets.U 


' XYZ option: strike price is $10 per 
share, market value is $15 per share, so 
each option share gives an immediate 
profit of $5 to the owner. 

2 In contrast, market stock options, which 
are options that are regularly traded on 
the market, are generally not subjected to 
a vesting period. 

3 Restricted stock can have a number of 


different restrictions and contingencies. 
Careful review of each restricted stock 
document should be undertaken to properly 
determine all of the relevant restrictions. 

* Ruberg, 858 So. 2d at 1150. 

> Id. at 1153-54. 

§ Although not discussed in Ruberg, and 
not the topic of this article, the “primary pur- 
pose test” may have a broader application to 
any type of deferred compensation asset, not 
just stock options and restricted shares. 

7 Ruberg, 858 So. 2d at 1153-54. 

8 Td. at 1155. 

1d. 

10 Td. at 1154. 

1 Pra. Stat. §61.075 (5)(a)(4). 

” Be cautious — if some of the “past per- 
formance” occurred before the marriage, 
there is still an argument that a portion 
was earned before the marriage and is, 
thus, nonmarital. 

'S Ruberg, 858 So. 2d at 1154. 

4 Td. at 1155 n.2. 

16 Td. (emphasis added). 

7 So long as all of the “past services” oc- 
curred during the marriage. 

'8 Parry v. Parry, 933 So. 2d 9 (Fla. 2d 
D.C.A. 2006). 

19 See Fia. Star. §61.075(4). 

20 Parry, 933 So. 2d at 13. 

22 See In re Marriage of Miller, 915 P.2d 
1314 (Colo. 1996); In re Marriage of Short, 
890 P.2d 12 (Wash. 1995); In re Marriage 
of Hug, 201 Cal.Rptr. 676 (1984), for the 
explanation and use of the “time rule.” 

23 Trant, 545 So. 2d. at 429. 

*4 Parry, 933 So. 2d at 14. 

id. 

26 See Fia. Star. §61.075(5)(a)(4). 

27 See also In re Marriage of Miller, 915 
P.2d 1314 (Colo. 1996). 

28 50,000 shares vested prior to filing, 
plus 20,312.5 shares from the July 1, 2007, 
vesting group, plus 16,250 from the July 1, 
2008, vesting group, equal 86,463.5 marital 
shares. 

2 To test your understanding, repeat 
this factual scenario using different dates. 
Consider if Mr. and Mrs. Blue had been 
married after the grant was made and filed 
for divorce while some options remained 
unvested. 


Reuben A. Doupé is an associate 
with Asbell, Ho, Klaus & Goetz, P.A., in 
Naples, where he concentrates on marital 
and family law at the trial and appellate 
levels. He holds a degree in finance from the 
University of Miami and earned his J.D. at 
the University of Florida. 

This column is submitted on behalf of 
the Family Law Section, Allyson Hughes, 
chair, and Susan W. Savard, editor. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2007 43 


by Jeffrey L. Rubinger 


Moving the “Management and Control” of a Foreign 
Corporation to Achieve Favorable U.S. Tax Results 
Part IT 


Look-through Rule 

The controlled foreign corporation 
(CFC) could be owned by a company 
formed in a jurisdiction that has a 
comprehensive income tax treaty 
with the United States, provided that 
jurisdiction has a favorable “participa- 
tion exemption” which exempts for- 
eign-source dividends from corporate 
income tax.' Examples of such juris- 
dictions include Australia, Austria, 
Cyprus, Hungary, the Netherlands, 
and Switzerland.’ In that situation, 
the dividend paid by the CFC to the 
foreign holding company (which also 
will be a CFC) should not generate 
subpart F income under the §954(c)(6) 
look-through rule. The dividend paid 
by the foreign holding company to the 
United States may then be eligible for 
qualified dividend income treatment 
under §1(h)(11).° 

¢ Same-country Exception — In the 
alternative, the CFC could be owned 
by another entity formed in the same 
jurisdiction where the CFC is created 
or organized to take advantage of the 
same-country exception. Depending 
on whether that jurisdiction has a 
comprehensive income tax treaty with 
the United States, it may be necessary 
to move the management and control 
of that entity to a more favorable ju- 
risdiction that has such a treaty. For 
example, in the case where the CFC is 
formed in the UAE, it may be possible 
to form a foreign holding company in 
the UAE and move the management 
and control of such holding company 
to a jurisdiction that has a compre- 
hensive income tax treaty with the 
United States and has a favorable 
participation exemption that exempts 
foreign-source dividends from tax, such 


as Cyprus.’ 

Under this structure, the dividend 
paid by the lower-tier UAE entity to 
the upper-tier UAE entity should not 
generate subpart F income under the 
same-country exception. A dividend 
can then be paid from the foreign 
holding company (which would be a 
tax resident of a treaty country) to the 
United States at a 15 percent rate. It 
would be more beneficial from a US. 
tax perspective to take advantage of 
the same-country exception rather 
than the §954(c)(6) look-through rule 
to avoid subpart F income on the 
receipt of the dividend, because the 
qualified dividend income provisions 
are currently scheduled to expire at 
the end of 2010, but the §954(c)(6) look- 
through rule is scheduled to expire at 
the end of 2008. Thus, the same-coun- 
try exception seems to be the better 
(albeit more complicated) alternative 
so that no further restructuring needs 
to be done before the qualified dividend 
income rules expire.° 

It is important to note that in order 
for this structure to properly allow a 
USS. citizen (UST) to avoid subpart 
F income and have the ability to re- 
patriate the service fees at qualified 
dividend income rates,® the “personal 
service contract” provisions in subpart 
F, which were formerly contained in 
the foreign personal holding company 
rules (§§551 through 558),’ need to be 
carefully addressed as well. Since the 
repeal of the foreign personal holding 
company provisions, FPHCI of the 
subpart F income rules now include as 
a category of income amounts received 
by a CFC under a written or oral 
contract to provide personal services, 
provided two conditions are met: 
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(1) some person other than the CFC 
has the right to designate the performer of 
the services, or the contract designates the 
performer; and 

(2) the designated performer or any 
performer who could be designated under 
the contract directly, indirectly, or construc- 
tively owns 25 percent or more in value of 
the outstanding stock of the corporation at 
any time during the tax year in which the 
foreign corporation receives the income.*® 


Therefore, in order for the service 
fees not to be considered “personal 
service contract” income, the service 
contract signed by the CFC needs to 
be carefully drafted. Generally, this can 
be accomplished by having the contract 
give the CFC itself the actual right to 
designate the service provider, regard- 
less if all parties know who the service 
provider will be (i.e., UST). Of course, 
this knowledge should not be speci- 
fied in the actual service agreement 
and the CFC providing the services 
should retain the legal authority to 
select the person(s) who will provide 
the services.’ For this purpose, in de- 
termining whether a “personal service 
contract” exists, the IRS asks whether 
third parties have a contractual right 
(written or oral) to require the perfor- 
mance of services by the controlling 
shareholder.’ In this regard, such a 
contractual right must be explicit, and 
generally cannot be inferred from the 
fact that the person who is to perform 
the services is the corporation’s sole 
employee."! 


Avoiding the §7874 Inversion Rules 

Prior to the enactment of §7874, a 
number of U.S.-based multination- 
als engaged in so-called “inversion” 
transactions to reinvent themselves 
as foreign-based multinationals. Al- 
though inversion transactions were 
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accomplished in several ways, in each 
case the result was that the former 
shareholders of the U.S. corporation 
received shares of a new foreign par- 
ent corporation in exchange for their 
shares of the former U.S. parent in a 
transaction that was taxable under 
§367(a).” 

The basic purpose of the inversion 
transaction was to allow the earnings 
of the new foreign parent corporation 
and its foreign subsidiaries to be de- 
ferred from U.S. federal income tax. If, 
however, any member of the U.S. group 
continued to own foreign subsidiaries, 
the earnings of those foreign subsidiar- 
ies would either continue to be subject 
to current taxation under the subpart 
F regime or, subject to U.S. federal 
income tax when repatriated to the 
USS. corporate parent in the form of a 
dividend. As a result, it was also typical 
to transfer the shares of any remaining 
CFCs to the new foreign parent in a 
taxable transaction so that the foreign 
operations remained outside the U.S. 
taxing jurisdiction. 

In order to reduce the group’s income 
that continued to be subject to U.S. cor- 
porate income tax, certain deductible 
payments, such as interest, royalties, 
rents, or management fees, were made 
to the new foreign parent or another 
foreign affiliate that was located in a 
low-tax jurisdiction.’ This commonly 
involved the creation of a company 
in Bermuda that was managed and 
controlled in Barbados to take advan- 
tage of 1) the U.S.-Barbados income 
tax treaty, and 2) the Barbados In- 
ternational Business Company (IBC) 
regime.'* In general, under the U.S.- 
Barbados income tax treaty, dividends, 
interest, and royalties are subject to a 
five percent U.S. withholding tax (as 
opposed to the statutory 30 percent 
withholding tax rate). In addition, a 
Barbados IBC has an effective corpo- 
rate income tax that ranges from one 
percent to 2.5 percent.’ 

According to the legislative history 
of §7874, “inversion transactions that 
resulted in a minimal presence in a 
foreign country of incorporation are a 
means of avoiding U.S. tax and should 
be curtailed.”"* Section 7874 covers two 
types of inversion transactions. Under 
one transaction, if after an inversion 
the former shareholders of the U.S. 


corporation own 60 percent or more of 
the shares of the new foreign parent 
corporation, but less than 80 percent 
of the shares of the new foreign par- 
ent, §7874 denies the use of certain 
tax attributes from offsetting the gain 
recognized in the inversion for a 10- 
year period.'’ Under the second type 
of transaction, if after an inversion 
the former shareholders of the U.S. 
corporation own 80 percent or more of 
the shares of the new foreign parent 
corporation, §7874 causes the new for- 
eign parent corporation to be treated 
as a US. corporation for all purposes 
of the Code."® 

For §7874 to apply, three conditions 
must exist: 

(1) AUS. corporation becomes a subsid- 
iary of a foreign corporation or otherwise 
transfers substantially all of its property 
to a foreign corporation; 

(2) the shareholders of the U.S. corpora- 
tion end up with 60 percent (or 80 percent) 
or more of the vote or value of the shares 
of the new foreign parent corporation; and 

(3) the new foreign parent corpora- 
tion, along with all of its subsidiaries (the 
expanded affiliated group),'® does not have 
“substantial business activities” in the 
foreign country in which, or under the laws 
of which, the entity is created or organized, 
when compared with the total business ac- 
tivities of the expanded affiliated group.”° 

Temporary regulations were re- 
cently issued that set forth standards 
for determining whether an expanded 
affiliated group has the requisite sub- 
stantial business activity in the new 
foreign parent’s country of incorpora- 
tion under §7874.”! In general, under 
these regulations, the IRS provides 
both a “facts and circumstances” test, 
as well as a safe harbor test. Under the 
facts and circumstances test, the deter- 
mination of whether the expanded af- 
filiated group has substantial business 
activities in the foreign country, when 
compared with the expanded affili- 
ated group’s total business activities, 
will be based on factors such as 1) a 
historical presence in such jurisdiction; 
2) business activities occurring in the 
ordinary course of the active conduct 
of one or more trades or businesses in 
such jurisdiction; 3) the performance 
of substantial managerial activities by 
officers and employees who are based 
in the foreign country; 4) a substan- 
tial degree of ownership by investors 
resident in the foreign country; and 
5) the existence of business activities 


that are material to the achievement of 
the expanded affiliated group’s overall 
business activities.” 

Alternatively, under the safe harbor 
test, the expanded affiliated group will 
be considered to have substantial busi- 
ness activities after the acquisition in 
the relevant foreign jurisdiction, when 
compared with the expanded affiliated 
group’s total business activities, if all 
three of the following conditions ap- 
ply: 1) after the acquisition, the group 
employees based in the foreign country 
account for at least 10 percent (by head 
count and compensation) of total group 
employees; 2) after the acquisition, the 
total value of the group assets located 
in the foreign country is at least 10 
percent of the total value of all group 
assets; and 3) the group sales made in 
the foreign country accounted for at 
least 10 percent of total group sales 
during the 12-month period ending 
on the last day of the group’s monthly 
or quarterly management accounting 
period.”* 

As noted above, §7874 will apply 
only if, among other requirements, 
the expanded affiliated group does not 
have substantial business activities 
in the jurisdiction in which the new 
foreign parent is created or organized. 
Therefore, if a U.S.-based multinational 
has substantial business activities in a 
high-tax foreign jurisdiction, such as 
the U.K., it will no longer be possible 
to invert by using a holding company 
created in a low-tax jurisdiction, such 
as Bermuda or Barbados, where there 
is little, if any, presence. Neverthe- 
less, because §7874 is focused on the 
expanded affiliated group having 
substantial business activities in the 
jurisdiction where the foreign parent is 
created or organized, rather than where 
such entity is resident for foreign tax 
purposes, there still may be planning 
opportunities to avoid the reach of 
§7874 in certain circumstances. 

For example, assume a U.S.-based 
multinational (USCo) with substan- 
tial business activities in the U.K. 
would like to engage in an inversion 
transaction. To do so it forms a hold- 
ing company in the U.K. and causes 
the U.S. shareholders to exchange 
their USCo shares for shares in the 
U.K. holding company in a taxable 
transaction. USCo then distributes the 
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shares of its foreign subsidiaries to the 
new U.K. parent in a taxable transac- 
tion. The management and control 
of the U.K. holding company is then 
moved to Hungary, causing the holding 
company to be treated as a resident 
of Hungary under the U.K.-Hungary 
income tax treaty. In order to reduce 
USCo’s income that continues to be 
subject to U.S. corporate income tax, 
certain deductible payments, such as 
interest and royalties, are made to the 
new foreign parent. Under the current 
US.-Hungary income tax treaty, there 
is no limitation on benefits provision,” 
and there is no withholding tax on 
interest and royalties, and only a five 
percent withholding tax on dividends, 
paid to a resident of Hungary.” In 
addition, while Hungary generally 
has a 16 percent corporate income tax 
rate, royalties effectively are taxed at 
an eight percent rate”’ and dividends 
are exempt from corporate income 
tax under Hungary’s participation 
exemption. In this scenario, §7874 
would not appear to apply because 
the expanded affiliated group has 
substantial business activities in the 
jurisdiction where the foreign holding 
company is created or organized (i.e., 
the U.K.), even though such company 
is aresident of Hungary, where there is 
minimal presence and a lower effective 
corporate income tax rate. 

Similar planning can be accom- 
plished by moving the management 
and control of the U.K. holding com- 
pany to Switzerland,” which has an 
effective federal corporate income tax 
rate of approximately 7.8 percent,” 
and registering the shares of such com- 
pany on the London stock exchange.*° 
Under the U.S.-Switzerland income 
tax treaty, there is no withholding tax 
on payments of interest and royalties, 
and only a five percent withholding 
tax on dividends, paid to a resident 
of Switzerland. Again, it appears that 
§7874 should not be implicated in 
this situation because the expanded 
affiliated group has substantial busi- 
ness activities in the jurisdiction in 
which the foreign holding company 
is created or organized (i.e., the U.K.), 
notwithstanding that such company 
is resident in a jurisdiction that has a 
minimal presence and a significantly 
lower corporate income tax rate. 


Conclusion 

As illustrated above, significant tax 
planning opportunities are available 
if the management and control of a 
foreign corporation can successfully be 
moved from the place of formation to 
a more favorable taxing jurisdiction.*' 
Obviously to do so, the local laws of 
the particular jurisdiction need to be 
complied with because in many foreign 
jurisdictions, such as the Netherlands 
and Luxembourg, the mere holding 
of board meetings is not sufficient to 
establish tax residence.*” Given the 
US. and foreign tax savings that can 
be achieved by this type of planning, it 
is somewhat surprising that the Code 
continues to focus on where a foreign 
corporation is created or organized, 
rather than where such corporation is 
resident for foreign tax purposes. The 
Joint Committee on Taxation released 
a proposal in 2005 that would expand 
the definition of a U.S. corporation by 
including publicly-traded foreign cor- 
porations whose primary management 
and control was located in the United 
States.** The proposal would have no 
effect, however, on foreign corpora- 
tions that are managed and controlled 
in treaty jurisdictions outside of the 
United States, which effectively al- 
lows a taxpayer to choose where those 
corporations are resident for foreign 
tax purposes.) 


1 Under §1(h)(11), a dividend paid by 
a qualified foreign corporation will be 
taxed at a maximum US. federal income 
tax rate of 15 percent. A corporation is 
a qualified foreign corporation if it 1) is 
incorporated in a U.S. possession; 2) has 
a comprehensive income tax treaty with 
the United States that has an exchange of 
information provision that the Secretary 
determines is satisfactory for this purpose; 
or 3) with respect to any dividend paid by 
such corporation if the stock with respect to 
which such dividend is paid is readily trad- 
able on an established securities market in 
the United States. Section 1(h)(11)(C). See 
Notices 2006-101, 2006-47 I.R.B. 930, and 
2003-69, 2003-2 C.B. 851 for a list of those 
jurisdictions that the IRS determined to 
have comprehensive income tax treaties 
with exchange of information provisions 
that are satisfactory for this purpose. See 
Notice 2003-71, 2003-43 I.R.B. 922, for a 
list of the securities markets that the IRS 
considers to be satisfactory for purposes of 
§1(h)(11). 

* For a more detailed discussion of the use 
of holding companies to convert low-taxed 
income into qualified dividend income, Rub- 
inger & Sherman, Dividends Received from 
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Qualified Foreign Corporations — Recent 
Developments Change the Landscape, 34 
Tax Ment. Int. J. (February 11, 2005). 

° It should be noted that Senate Finance 
Committee member John F. Kerry, D- 
Mass., has introduced a bill, S. 1006, which 
would deny qualified dividend income 
treatment to certain foreign dividends. 
See 2007 TNT 84-25 “S. 1006 Would Deny 
Qualified Dividend Income Treatment to 
Some Foreign Dividends.” One category of 
foreign dividends to which this bill would 
apply are those dividends that are paid by 
a foreign corporation that is “exempt from 
tax under the taxation laws of any foreign 
country to which (but for such exemption) 
it would otherwise be subject to tax (except 
for exemption on the basis of nonresidence, 
nondomicile, or similar criteria).” Presum- 
ably, this would apply to a foreign corpora- 
tion that is exempt from tax on the receipt 
of a dividend as a result of its participation 
exemption, which then turns around and 
attempts to pay a qualified dividend to the 
United States out of that exempt income. 

‘ In general, a Cypriot resident corpora- 
tion will exempt from corporate income 
tax dividends received from corporations 
that either have 1) less than 50 percent of 
their income as investment income, or 2) a 
five percent corporate income tax rate. See 
Schaapman, Cyprus After EU Accession: 
New International Tax Planning Opportu- 
nities, Part I, 39 Tax Notes Int. 537 (Aug. 
8, 2005). 

5 It will not be possible to check-the-box on 
the lower-tier CFC to make it a disregarded 
entity for U.S. federal income tax purposes, 
which would cause the dividend payment to 
be disregarded for U.S. federal income tax 
purposes as well. This is because in order to 
avoid the FBC services income provisions, 
the services need to be performed in the 
jurisdiction where the CFC is created or 
organized. 

6 Subpart F income generated by a CFC 
will not be eligible for qualified dividend 
income rates. See Notice 2004-70, 2004-44 
LR.B. 724. 

7 Income from personal service contracts 
under §553(a)(5) was formerly a category 
of the foreign personal holding company 
rules, which were repealed as part of the 
American Jobs Creation Act of 2004. (P.L. 
108-357, §413(a)(1)). 

8 Section 954(c)(1)(H); Treas. Reg. §1.553-1. 

® Despite this artful drafting, personal 
service corporations may be vulnerable to 
IRS attack under §482 (e.g., if the salary 
received by the shareholder-employee from 
the CFC is not reasonable) and, possibly, 
under §269A. In general, §269A permits 
the IRS to allocate all income, deductions, 
credits, and other items among a personal 
services corporation and its shareholder- 
employees if 1) substantially all the services 
of the corporation are performed for one 
other entity, and 2) the taxpayer formed 
or used the personal services corporation 
principally to avoid federal tax. In order 
to minimize the risk of an IRS challenge 
under §269A, the CFC should not perform 
substantially all its services for one other 
entity. 

10 See generally Thomas P. Byrnes, Inc. v. 
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Commissioner, 73 T.C. 416, 422-423 (1979) 
(discussing the relevant case law regard- 
ing the specific designation of the service 
provider). 

1 See PLR 8237109; PLR 8234077. See 
also Rev. Rul. 75-67, 1975-1 C.B. 169; Rev. 
Rul. 75-249, 1975-1 C.B. 171; and Rev. 
Rul. 75-250, 1975-1 C.B. 172, where the 
IRS ruled that income earned by share- 
holder-employees of foreign corporations 
under personal services contracts was not 
foreign personal holding company income 
(under the former foreign personal holding 
company provisions) where the clients of 
the corporations did not have a contrac- 
tual right to receive the specific personal 
services of the shareholder employees and 
where the services involved were not so 
unique as to preclude substitution. 

” For a good discussion of these different 
types of inversion transactions and the US. 
federal income tax consequences of inver- 
sions in general, see “Corporate Inversion 
Transactions: Tax Policy Implications,” 
issued by the Office of Tax Policy of the 
Department of the Treasury on May 17, 
2002. A copy of this report can be found in 
2002 TNT 98-49. See also Carol P. Tello, The 
Upside Down World of Corporate Inversion 
Transactions, 30 Tax Menr. Inti. J. 161 
(April 13, 2001). 

13 These payments were subject to the 
§163(j) interest “stripping” rules and the 
§482 transfer pricing rules, in general. 

4 See, e.g., the prospectus filed with the 
SEC on June 21, 2002, by The Stanley 
Works, which described the purpose behind 
their restructuring. Under art. 4(1)(a)(ii) 
of the U.S.-Barbados income tax treaty, 
a corporation is considered resident in 
Barbados if it is managed and controlled 
in Barbados. 

16 Under the recent protocol to the U.S.- 
Barbados income tax treaty, Barbados IBCs 
are no longer eligible for treaty benefits. See 
art. 22(6) of the new protocol. In addition, 
the revised limitation on benefits provision 
makes it much more difficult to use Barba- 
dos for this purpose. For a good discussion 
of the changes made to the U.S.-Barbados 
income tax treaty, see Michael J. Miller, 
Pending Protocol Will Prevent Inverted 
Corporations From Accessing the Barbados 
Treaty, 33 Tax INTL. J. 643 (Nov. 12, 
2004). 

16 Senate Report 108-192, 108 Cong., 2d 
Sess. at 142 (Nov. 7, 2003). 

7 Section 7874(a)(1); §7874(d)(1) and (2). 

18 Section 7874(b). 

19 The term expanded affiliated group 
means an affiliated group as defined in 
§1504(a) but without regard to §1504(b)(3), 
except that §1504(a) will be applied by sub- 
stituting “more than 50 percent” for “at least 
80 percent” each place it appears. Section 
7874(c)(1). 

20 Section 7874(a)(2)(B) (emphasis add- 
ed). 

21 T.D. 9265, Doc 2006-10734. 

22 Treas. Reg. §1.7874-2T(d)(1)(ii). 

3 Treas. Reg. §1.7874-2T(d)(2); Treas. Reg. 
§1.7874-2T(d)(3)(v). 

*4 Art. 4(3) of the U.K.-Hungary income tax 
treaty. 

25 On April 5, 2006, U.S. government of- 


ficials stated that negotiations with Hun- 
gary regarding a new treaty “have been 
deferred.” See Venturi, Corwin, & Lainoff, 
Current Status of U.S. Tax Treaties and 
International Tax Agreements, 36 Tax Ment. 
Int. J. 30 (Jan. 12, 2007). 

26 A company will be considered a resident 
of Hungary if it is either formed in Hungary, 
or managed and controlled in Hungary. See 
Peter Havai, Hungary’s Revised Participa- 
tion Exemption Regime, 46 Tax Notes INT. 
819 (May 21, 2007). 

27 Hungary grants a 50 percent deduction 
on royalty income. See Attila Kovesdy, Hun- 
gary Offers European Operations Generous 
Corporate Income Tax Breaks, 2004 WTD 
224-6 (Nov. 19, 2004). 

28 The company will be treated as a resi- 
dent of Switzerland under art. 4(3) of the 
U.K.-Switzerland income tax treaty. 

29 In addition, Switzerland has a favor- 
able participation exemption that exempts 
foreign source dividends from corporate 
income tax. While Switzerland also has 
cantonal tax rates, these rates can be sig- 
nificantly reduced in many situations. 

30 For example, the shares can be regis- 
tered on the alternative investment market. 
By registering the shares on the London 
stock exchange, the limitation on benefits 
provision of the U.S.-Switzerland treaty 
should be satisfied. See art. 22(1)(e)(i). 

31 Tt should be noted that these strategies 
potentially may be challenged by the IRS 
on a number of grounds, including §269 
and substance over form. Therefore, in ad- 
dition to holding regular board meetings, 
it would obviously be beneficial from a U.S. 
tax standpoint to add as much substance 
as possible in the local jurisdiction where 
residency is being claimed to avoid such a 
challenge by the IRS. 

82 In both the Netherlands and Luxem- 
bourg, a company’s day-to-day management 
activities need to occur locally in order for 
such a company to be considered a resi- 
dent. 

33 See “JCT Presents Options for Com- 
pliance Improvement, Tax Expenditure 
Reform,” 2005 TNT 18-18 [Part 2 of 4]. 
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Stump Your Lawyer! A Quiz to 
Challenge the Legal Mind 
By Howard Zaharoff 

For the lawyers who think they 
know it all, Stump Your Lawyer is 
an amusing and challenging tour of 
the quirks and curiosities of the legal 
system. 

This tongue-in-cheek book of trivia 
offers witty, practical, and thought- 
provoking tests for the legally minded. 
Short case histories, definitions, 
multiple-choice quizzes, and other 
formats mimic the bar exam approach 
and probe the reader’s knowledge of 
obscure statutes, baffling decisions, 
bizarre legal concepts, and antiquated 
jargon. 

Those who are practicing, studying, 
or evading the law will find hours of 
fun in Stump Your Lawyer, a great 
litmus test for your knowledge of both 
useful and not-so-useful topics. 

Stump Your Lawyer is available 
from the publisher, Chronicle Books, at 
www.chroniclebooks.com, for $12.95. 


The Daughters of Juarez: A 
True Story of Serial Murder 
South of the Border 

By Teresa Rodriguez and Diana Mon- 
tane with Lisa Pulitzer 

For more than 12 years, Juarez, a 
Mexican border city just across the 
Rio Grande from E] Paso, Texas, has 
been the center of an epidemic of hor- 
rific crimes against women and girls. 
Kidnappings, rape, mutilation, and 
murder have come upon victims that 
generally conform to a specific profile: 
young, slender, and poor. 

The Daughters of Juarez explores 
the questions that linger behind these 
crimes and provides eye-opening 
information about these atrocities on 
the border. Although some members of 
the American media have reported on 
these seemingly calculated murders, 
this book provides the first com- 
prehensive account of the criminal 
profiling and the theories that have 
emerged in attempts to solve the 
mystery. 

The Daughters of Juarez: A True 
Story of Serial Murder South of the 
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Border is available at Amazon.com 
for $16.29. 


Jagged Rocks of Wisdom: 
Professional Advice for the 
New Lawyer 

By Morten Lund 


The Young Lawyer’s Jungle 
Book: A Survival Guide, 
Second Edition 

By Thane Josef Messinger 
Reviewed by Carrie May Poniewaz 
Journal and News Law Clerk 

Who says there’s no how-to manual 
for new lawyers just starting their 
first legal jobs? 

Jagged Rocks of Wisdom and The 
Young Lawyer’s Jungle Book come 
about as close as possible to provid- 
ing the holy grail for new associates 
— practical advice on navigating the 
day-to-day life as a real, live, memo- 
writing attorney. 

Starting with the well-recognized 
premise that American legal educa- 
tion cranks out more legal thinkers 
than adept practitioners, these two 
career guides mix brutal honesty 
with humor to guide new associates 
through everything from dealing 
with partners to figuring out the art 
of rainmaking. 

Jagged Rocks of Wisdom delivers 
its career advice in 21 “rules,” which 
are explained in short, pithy chapters 
and include anecdotes showing what 
can happen if the rules are ignored. 
The rule titles provide a to-do list 
of essentials for a new associate, 
reminding the reader to proofread 
(Rule 1) and proofread again (Rule 
2), while also offering guidance on 
keeping one’s sanity amid the stress 
of the job. 

The Young Lawyer’s Jungle Book 
takes a more in-depth approach 
to helping new associates succeed 
in their jobs. This guide begins by 
breaking down any delusions of 
grandeur a new associate may bring 
to the job by reminding readers that 
“[w]hen you strut (or slink) into your 
office on that first day, you should feel 
comfortable with the knowledge that, 
in the legal hierarchy, you are about 
two levels above amoebae.” 

In addition to this help in putting 
one’s role in the proper perspective, 


this book also apprises the reader of 
some of the unexpected predicaments 
that often arise in law firm culture. 
For example, a new associate may not 
expect to get caught in the middle of 
conflict among senior partners, and 
this book not only provides a warn- 
ing of such shockers, but also offers 
expert advice on wiggling out of them 
with a gold star on the company re- 
cord. 

Both books are quick reads and 
perfect companions for those who 
suffer from first-job jitters. They are 
available for purchase from The Fine 
Print Press at www.fineprintpress. 
com. Both books are $18.95. 


On Behalf of Children: A 
History of Judicial Activism 
in the Dade County Juvenile 
Court 

By Seymour Gelber 

Through profiles of those who led 
the movement to achieve justice 
for children, this book provides a 
detailed background. Beginning 
with a brief history of the juvenile 
court, the first of which the author 
identifies as Cook County, Illinois, in 
1899, the book traces the early courts 
that were fostered by “idealists and 
radical thinkers” who “took the high 
ground, seeking a true emancipa- 
tion for delinquent and dependent 
children” to the harsher treatment 
of jail sentences and reform schools 
that other groups would endorse. 

Judge Gelber’s brief accounting of 
the development of law enforcement 
in Dade County at the turn of the 
20th century describes its “outlying 
areas were mainly undeveloped, 
mostly uninhabited, with saloons, 
gambling and bawdy houses run- 
ning freely as portrayed in one of 
those old Wild West movies.” Then 
in 1921 the state legislature cre- 
ated the juvenile court and the book 
gives credit to members of that early 
judiciary: W. F. Blanton, H.W. Penny, 
and Edith Atkinson. 

The book profiles many individuals 
who have served and supported the 
juvenile court in Dade County and 
also includes interviews with current 
juvenile court judges, such as Judge 
Cindy Lederman, whom the author 
designates “the architect of the juve- 


48 THE FLORIDA BAR JOURNAL/NOVEMBER 2007 


nile court’s dependency system.” The 
author dedicates the book to Judge 
William E. Gladstone, “a tireless 
advocate for children” with a voice 
that has risen “above all others.” 

On Behalf of Children is published 
by Xlibris and is available in hard- 
cover for $34.99 and in soft cover for 
$24.99 


The Creative Lawyer: A 
Practical Guide to Authentic 
Professional Satisfaction 
By Michael F. Melcher 

Released by the American Bar 
Association, The Creative Lawyer: A 
Practical Guide to Authentic Profes- 
sional Satisfaction, is a practical, 
fun, inspirational self-help guide for 
lawyers for building and maintaining 
a life that is personally and profes- 
sionally satisfying. 

According to The Creative Lawyer, 
lawyers are the highest-paid profes- 
sionals in America yet have the low- 
est job satisfaction of any profession. 
Specifically, they have limited ideas 
about how to manage, improve, or 
change their careers. The goal of The 
Creative Lawyer is to help lawyers 
design an optimal career and life. 

The book includes exercises for 
helping lawyers examine their per- 
sonal values, and then compare those 
values to the requirements of legal 
jobs. This information can then be 
used to create a personal fulfillment 
plan with specific action steps to 
be taken both inside and outside of 
work, including ways to be more ef- 
fective on the job and adapt to chang- 
ing circumstances. 

The book also includes a frame- 
work and tools for dealing ef- 
fectively with career transitions, 
whether that means moving into a 
new job or even a new career. By fol- 
lowing the practices laid out in The 
Creative Lawyer, readers will have 
fully evaluated their experiences, 
interests, and ambitions, and will 
have created a plan for life and ca- 
reer that can lead them to work/life 
satisfaction. 

The Creative Lawyer: A Practical 
Guide to Authentic Professional Sat- 
isfaction (192 pages) sells for $39.95 
and $34.95 for ABA members. To 
order call 800/285-2221. 
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Lawyer Services 


Attorney Referral Services 


~=©Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@ AAFSA.COM. 


Disciplinary & Criminal Matters 


a Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel in 
matters throughout the State of Florida in 
state or federal court, and gladly pays referring 
attorneys in accordance with Florida Bar 
Rules. Law Offices of Allen S. Katz, P. A., 
1200 Brickell Avenue, Suite 1620, Miami, 
Florida 33131; Tel: (305) 379-5554, Fax: 
(305) 379-4548. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ PHYSICIANS FOR QUALITY has been 
providing credible, board certified, prac- 
ticing physicians and health care profes- 
sionals as experts to plaintiff and defense 
attorneys since 1986. PFQ is the most 


cost-effective, experienced choice avail- 
able. 1-800-284-3627, email: kim@pfq.com, 
visit: www.PFQ.com 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Financial & Computer 


Forensics 


a Financial & Computer Forensics 
Expert witness - Civil & Criminal cases, State 
and Federal Courts throughout Florida. 22 
years exp. John A. Magliano, Jr., CPA, (813) 
245-6742; www.magliano.com. 


Professional Liabili 
Malpractice Insurance 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


_ Stockbroker Fraud 


_Mismanagement_ 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


I Wish fora 
Wonderful Life 


‘www.savethemanatee.org 


Lawyer Services 
Rates 


Standard Format — $80 
per insertion. Minimum 
of 5 lines. Each addi- 
tional line is $20. Initial 
ad placement payable 
in advance. 5-time in- 
-sertion, $400; 10-time 
insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 

1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 
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eG 
_ Adopt a Manatee | 
this Holiday Season : 


Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
Section 8 


RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


if it's a question of 


Safety. 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


FREE! ON GOING CONFRENCE TUTORIALS! 


Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCAI1 
Facsimile 727-375-7826 
Telephone 727-579-8054 


All major credit cards accepted. 


Wt 


ULTATIVE 
TO THE LEC 


Former Insurance Commissioner om 361 S35 7429 
Former Property Casualty CEO Full background at: 
SINCE 1957 Wwww.expertinsurancewitness.com 
Damage & Financial Expert 
| 
— Lost Profits Loss of Wages 
Forensic Accounting Loss of On-Call Time 


B. Michael Grant, CPA 
1095 Jupiter Dr., Ste. 7, Jupiter, FL 33458 
772.932.4066 * barry@bmichaelgrantcpa.com 


20-Year's Experienced 


www.bmichaelgrantcpa.com 


Have you ever wished you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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Located in the Palm Beach Area 
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‘CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


FORMS PROCESSING 


ME Witness, Ltd? FREEDOM 


medical expert testimony in medical malpractice, personal injury & disability claims FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 


-Med-Witness provides 
quality medical experts in 
any field of health care 


847-673-4422 Best Case Software 
ECF Filing 
FREE YOUR STAFF to work on 
| NANC IAL & COMPUTE R FORE NSICS more complex cases! Eliminate all 
time consuming details and let us do 
JOHN A. MAGLIANO, JR. CPA, DABFA the work 
Serving clients since 1985 locally, nationally, internationally Visit our website at: 
LITIGATION SUPPORT, EXPERT WITNESS TESTIMONY, STATE & FEDERAL COURTS www.bankruptcycoordinator.com 
» Divorce JOHN A. MAGLIANO, III For more information and 
Bank Fraud Computer Expert a complete listing of our Email: be@bankruptcycoordinator.com 
. «Data Corruption ervices ices located in Tampa 
«Bankruptcy «Pornography Issues & St. Petersburg, Florida 727-364-6333 
«Estate & Trust Disputes «Mapping Computer Use ; 
Accounts | internet Histories 813.245.6742 Hablamos Espanol 
econcille 


CLE Credit Posting 


Update your CLE record 
in record time 
Discover the convenience 
of on-line posting at 


www.floridabar.or 
Click on CLE 


REMINDER: FLORIDA 
BAR CLE ATTENDANCE 
EXERCISE. CREDITS ARE POSTED 
AUTOMATICALLY 
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Heart 
J OIN THE FIRM. 


Lawyer Services 


ESTIMATION OF ECONOMIC LOSS 


Concise Reports and Expert Testimon 
30 years Experience 

Personal Injury Wrongful Death 

Wrongful Termination Discrimination 


Ronald L. Coccari, Ph.D. 
12133 Via Cercina Dr. 
Bonita Springs, Fl. 34135 

Phone: 239-597-3836 Attorney’s Title 
Email: coccarir@comcast.net 


Bank of America 
Bankruptcy Coordinator 
Ronald L. Coccari, Ph.D. 


Corporate Creations 
Dell 
Henry Didier 


Empire Corporate 

Florida Lawyers Mutual Cover 3 
Florida Trend 31 
Gilsbar 29 
Government Liaison 50 
B. Michael Grant, CPA 50 
Harvey E. Morse, P.A. 35 
Health Care Auditors 50 
John Magliano 

Insurance Metrics 

International Genealogical 
Kelley Uustal 

Lawyers Direct 


I'd like to be your attorney, 
but my attorney is advising me against it. 


LexisNexis 

Lytal, Reiter, Clark Cover 2 
Med Witness 51 
Pro Doc 

Professional Safety 

QLTT International 

Ricci, Leopold 

West Cover 4 


I’m giving the office with the window to Bloomgarten. 
His pacemaker is solar powered. _ Clyde Wilson 39 
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Now it's this easy 
to access key state trial court documents. 


PMM on Westlaw®. In a few clicks, you can view the plead- 
ings, motions, supporting memoranda and jury instructions 
filed in cases similar to yours. Learn what arguments prevailed, 
how they were structured, the facts you need to prove. Slash 
the time it takes to draft your own documents, and discover 


©2007 West, a Thomson business 1-332002/7-07 


fresh approaches to your legal issue. Each document links you 
directly to related content — briefs, caselaw, statutes and even 
the docket itself. All from a single source. Westlaw. 

Call 1-800-207-9378 (WEST) and enter code 69450, 

or visit west.thomson.com. 


Better results faster. Westlaw. 


THOMSON 
~ 
WEST 


